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CURRENT TOPICS. 


THE Missouri Statute in relation to Pedlars’ Li- 
censes, Wagner’s Stats. ch. 106, sec. 1, and which 
was declared unconstitutional by the Supreme 
Court of the United States in Welton v. The State 
of Missouri, 3 Cent. L. J. 116, upon the ground 
that it was in conflict with the power vested in 
Congress to regulate commerce with foreign na- 
tions and among the states, was amended at the late 
session of the legislature by striking out in the first 
section the words ‘ which are not the growth, prod- 
uce, or manufacture of the state.’’ That section of 
the act now reads as follows: ‘‘Sec. 1. Whoever 
shall deal in the selling of patent or other medi- 
cines, goods, wares or merchandise, except books, 
charts, maps and stationary, by going from place 
to place to sell the same, is declared to be a ped- 
lar.”’ 








> 


A BILL recently passed by the Legislature of I- 
linois, conferring upon conductors of passenger 
trains police powers within the state, will afford 
protection as well to the companies as the public. 
The law holds a railroad company liable for the 
conduct of its patrons, and an action may be main- 
tained by a passenger for injuries suffered by him 
at the hands of a fellow-passenger. This principle 
has been lately reiterated by the Supreme Court 
of Mississippi, in an opinion of great interest to 
the traveling portion of the community, and which 
will appear in our next issue. On the other hand, 
the courts have generally held the companies to 
strict account for the acts of their servants, and it 
has therefore become a matter of great delicacy 
for the officers of a train to preserve good order 
without bringing down upon the company a host 


_ Of trespass suits. Though the construction of our 


passenger cars has prevented the dangers which 
the compartment arrangements of European rail- 
ways have promoted, and of which the celebrated 
Briggs murder and the notorious Baker scandal 
were the results; yet it would seem that gamblers 
and blacklegs generally have come to regard a 
railway train as a sort of preserve. This bill will, 
to a great extent, put a stop to this evil; though, 
until it is adopted by the adjacent states, the rem- 
edy will not be complete. 

A DISTINGUISHED judge, in a letter to the editor 
of the JOURNAL, writes as follows: ‘Talking of 
shot-guns, reminds me of that blunderbuss of the 
law, the Revised Statutes of the United States. 
May not a suffering profession enlist the services 
of your journal, and of other legal journals, in 
squelching that monstrosity? What democratic 
or other tyrannical government was it that exposed 
its laws to the public at such a height that no one 
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could read them? What is the difference between 
posting the enactments of Congress on the dome 
of the Capitol, and printing them in a book that 
nobody can handle? It must frighten our con- 
gressional Solons to think what they have done; 
look on’t (or in it) they dare not. For Heaven’s 
sake, let their laws take any shape but that.’’ To 
all of which we say, amen. It really seems as if 
the aim of the getter-up of the Revised Statutes of 
the United States was to make the volume so large 
that no thief could lug it out of a court-room with- 
out backing in a dray to accomplish his purpose, 
and thus exposing himself to detection. That this 
purpose of the publisher has failed is proved by 
the fact that it was necessary for the United States 
Circuit Court at St. Louis to make an erder re- 
quiring the marshal to chain the two copies in use 
in that court to the judges’ desk. The book is 
thus too large and too small; too large to be han- 
dled by the judge or practitioner without the 
aid of a hand-spike to open and shut it, and so 
small that a thief may, with sufficient exertion, 
get away with it. It is to be hoped that the revi- 
sion of the revision, which is in course of prepara- 
tion under the superintendence of Mr. Boutwell, 
will obviate one or the other of these difficulties. 


THE British government has recently adopted a 
curious method of getting round a difficulty en- 
gendered by the persistent setting of a fanatic 
Sabbatarian on the egg of a statute which was so 
old that most reasonable men had supposed it had 
become obsolete. It will be remembered that the 
Brighton Aquarium Company had been in the 
habit of admitting visitors to its aquarium on a 
Sunday, charging for the privilege a reasonable 
admission fee. With this fact to proceed upon, a 
certain Mr. Terry, as he is politely described by 
the London newspapers, commenced a qui tam ac- 
tion under the above mentioned supposed obso- 
lete statute, upon the ground that the directors of 
the company kept a place of public entertainment, 
to which persons were admitted on a Sunday by 
payment of money. The issue thus raised was 
tried by a competent tribunal, and, the terms of the 
statute being clear, the defendants were mulcted 
in a fine of two hundred pounds. The iniquity of 
such a judgment, necessary as it was under the 
circumstances, was so strongly felt that the pub- 
lic, whose privileges were thus invaded, took hold 
of the matter, and an agitation ensued which com- 
pelled parliamentary action. The difficulty stood 
somewhat in this shape: The Crown, while per- 
fectly competent to remit any penalty as between 
itself and a defendant, could not constitutionally 
interfere to set aside a judgment rendered in favor 
of one subject against another. In other words, 
as it was substantially put by a reporter of the 
London Telegraph, the Crown can pardon a con- 
vict sentenced to death, but it can not cancel a 
bill of exchange drawn by John Doe and accepted 
by Richard Roe; and a penalty, where judgment 
has been entered upon the information of a com- 








mon informer, becomes a private debt. The gov- 
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ernment therefore took another means to meet the 
popular will, but one which was a surprise to many 
who were opposed to the compulsory observance 
of the Sunday as a day holy and set apart from 
both business and pleasure. A direct repeal of 
the old statute, under which the obnoxious suit 
had been brought and the unrighteous judgment 
obtained, would have been an offense to a large 
and respectable class in the community. So, a 
more conservative method was adopted. The 
government introduced a bill which was promptly 
passed by Parliament, in obedience to public will, 
under the provisions of which the Crown was em- 
powered to remit penalties of the class referred to. 
This result, while not strictly satisfactory in prin- 
ciple,—particularly as it leaves the vital question in 
issue still undecided, and imposes on the secretary 
of state an additional judicial function in review- 
ing and passing on all similar cases that may come 
up,—yet serves to illustrate in minor fashion the 
methods in which English constitutional legisla- 
tion makes its slow progress, and tentatively 
adapts itself to the growth of public sentiment. 
And in this we see the wisdom of the slow-going 
British. Except when scared by fear of foreign 
war or of internecine convulsion, all their legisla- 
tion is conservative, and none of the violent doc- 
trinaire notions of political empirics are permitted 
to disturb the placid certainty of their statute law. 
Results per saltum are there unknown; and it would 
be wise if our own legislatures, both state and na- 
tional, would, in this respect at least, follow the 
fashions of the old world. 





A QUESTION of considerable interest was recent- 
ly passed upon in the Supreme Court of Rhode 
Island in the case of Heeney v. Sprague. A mu- 
nicipal ordinance required the removal of snow 
and ice from the sidewalks by the owner of the 
adjoining premises, and prescribed a penalty for 
neglect. The plaintiff, being injured by a fall on 
a sidewalk slippery with snow which had not been 
removed, sued the defendant, the owner of the ad- 
joining premises, on the ground that, where a per- 
son is required by statute to do an act and neglects 
to do it, any person specially injured by the neg- 
lect is entitled to recover damages in an action 
on the ¢ase if no other remedy is given, and that 
too, even when the statute imposes a penalty for 
its violation, as expressed in the cases of Couch v. 
Steel, 3 El. & B. 402, 411; General Steam Naviga- 
tion Co. v. Morrison, 13 C. B. N.S. 581, 594; Cas- 
well v. Worth, 5 El. & B. 849; Atkinson v. New 
Castle & Gateshead Water Works Co., L. R. 6 
Exch. 404; Aldrich v. Howard, 7 R.I. 199. It is 
said to be doubtful, however, whether these cases 
go so far as this, as is expressed in Flynn v. Can- 
ton Co., 40 Ind. 312, where the attempt is made to 
confine the liability to cases in which the neglect- 
ed duty is prescribed for the benefit of particular 
persons, or of a particular class of persons, or in 
consideration of some emolument or privilege con- 
ferred, or provision made for its performance, and 
to show that it does not extend to a duty imposed 





without consideration and for the benefit of the 
public at large,—the only liability for the neglect 
of such a duty being the penalty prescribed. In 
support of this view may be cited Hickok v. 
Trustees of Plattsburg, 16 N. Y. 161; Eastman v. 
Meredith, 36 N. H. 284; Bigelow v. Inhabitants 
of Randolph, 14 Gray, 541; Aldrich v. Tripp, In- 
dex C, 14. The court, in the case under consider- 
ation, held that the plaintiff could not recover, 
placing its decision on the ground that the neg- 
lected duty was not enjoined by statute, but only 
by 2 municipal ordinance. To hold otherwise 
would be to recognize outside of the Legislature a 
legislative power as between individuals, allowing 
a right of action for the neglect of a duty not ob- 
ligatory at common law, and thus giving a munic- 
ipal ordinance the force of a statute. In support 
of his position the plaintiff referred to Jones v. 
Fireman’s Fund Insurance Co., 2 Daly, 307, and 
Bell v. Quinn, 2 Sandf. 146. Neither of these 
cases is like the case at bar. The first was an ac- 
tion upon a policy of insurance, containing a pro- 
vision that the policy should be void whenever 
any article should be kept in greater quantities 
than the law allowed, or in a manner different 
from that prescribed by law, unless provided for 
in the policy. The plaintiff, who was insured, 
kept a kind of fire-works, called ‘*‘ colored lights,”’ 
contrary to a city ordinance. The court decided 
that city ordinances within the city limits have all 
the force and effect of law, and that the plaintiff 
therefore could not recover. Here the only ques- 
tion was whether a city ordinance was a law in the 
sense in which the word was used in the policy. 
The court, in deciding that it was, expressed it- 
self broadly; but its language, in so far as it cov- 
ered more than the point decided, was obiter dic- 
tum. The case of Bell v. Quinn, 2 Sandf. 146, in- 
volved the effect, not of a city ordinance, but of a 
city charter. The action was upon a contract en- 
tered into in violation of the charter, not for dam- 
ages resulting from its non-observance. The court 
said: ‘We will not say what the consequence 
would be, if the prohibition were found in an ordi- 
nance of the corporation instead of the statute law. 
2 Sandf. 151.°” And see Ez parte Dyster, in the 
Matter of Moline, 1 Meriv. 155; also in 2 Rose, 
349; Kemble v. Atkins, 1 Holt N. P. 427, and note; 
7 Taunt. 260. In support of the decision of the 
Rhode Island court in this case, holding that the 
only liability of a delinquent under an ordinance 
is to pay the penalty prescribed by it, and that no 
action can be maintained, see Vandyke v. City of 
Cincinnati, 1 Disney, 532; Kirby v. Boylston Mar- 
ket Association, 14 Gray, 249; Flynn v. Canton 
Co. of Baltimore, 40 Md. 312; Brown v. Buffalo & 
State Line R. R. Co., 22 N. Y. 191; Administrator 
of Chambers v. Ohio Life and Trust Co., 1 Disney, 
327, 336. 
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ATTORNEY-GENERAL DEVENS, it is stated, intends to 
reduce the expenses of his department $48,000 per annum 
This intention will be carried out by instructions to the 
district attorneys, directing them to cut down expenses 
by the dismissal of extra assistants. 





Fea 2 2 oe 2 oe 


hs 








THE CENTRAL LAW JOURNAL. 


507 








THE LAW OF ESTOPPEL AS APPLICABLE 
TO MARRIED WOMEN. 

Notwithstanding we have several volumes of 
American text-books upon each of the subjects 
indicated above,—estoppel and married women,— 
to which may be added numerous chapters in 
other general treatises incidentally discussing these 
subjects, yet it is exceedingly difficult for the 
American lawyer either to understand or define 
the law of estoppel, as applied to married women. 
Nor is this difficulty greatly lessened by reference 
to the decided cases in any one, or even in all the 
states. The reasons for the obscurities and uncer- 
tainties, from which these difficulties arise, will be 
apparent as we proceed. 

It is our purpose, in a brief article, to examine 
the doctrine of estoppel as applied to married 
women, in the order usually adopted in the dis- 
cussion of the general subject: 1. Estoppel by 
deed; 2. By matter of record; 3. In pais, or as 
modernized, by acts and conduct. 

1. The operation and effect of a deed, as an 
estoppel against a person sui juris, is too well set- 
tled to merit discussion; nevertheless, we shall 
gain the point at which we aim more readily, by a 
brief statement of the effect of the deed of such 
a person, in estopping him .from asserting after- 
acquired title to the lands conveyed. It is suffi- 
cient for our present purpose to state, that the 
common-law modes of assurance by feoffment, 
fine, recovery and lease, for reasons unnecessary 
to discuss, were held to have this operation. 
(Touchstone, 204; Ib. 184; Coke Litt. 383-4; Sir 
W.-Jones, 445; Bigelow on Estoppel, 322, et seq.) 
But these modes of conveyance, excepting leases, 
have never prevailed in this country, and the 
reasons upon which their rules were based, with 
the exception stated, have little effect upon our 
law of real property. But in this country, what- 
ever doubts may have formerly existed, it is now 
the established doctrine that a deed of bargain 
and sale imports no covenant of warranty, and 
that such a deed will only operate as an estoppel 
against the claim of after-acquired title, where 
(1) it has a covenant ot warranty, or (2) con- 
tains some distinct statement, covenant, or recital, 
that the grantor is seized of some designated title 
or interest,—that is, where, by the assertion of 
after-acquired title, such assertion would operate 
as a contradiction or denial of some fact alleged 
in his former conveyance. 

The former doctrine is too firmly settled and 
too well defined to need discussion; and while 
there is much discussion as to the reason, 
the theory of preventing circuity of action 
is perhaps as philosophical as any. (Rawle 
on Cov. of Title, 4 ed., 393; Pike v. Galvin, 29 Me. 
183; Partridge v. Patten, 33 Me. 483; Jackson v. 
Bradford, 4 Wend. 622.) 

The latter theory, however, while having the 
sanction of the highest court in this country, is 
much less accurately defined. Van Rensselaer v. 
Kearney, 11 How. 297, is the leading case; and 
while the case itself is doubtless properly decided, it 








is questionable whether the doctrine is not stated 
too broadly. The proposition maintained in the 
opinion is ‘‘ that, wherever it appears from the face 
of the deed that the grantor intended to convey, 
and the vendee expected to become vested with an 
estate of a particular description or quality, the 
grantor will be estopped without regard to the 
question of warranty.’ This statement of the 
principle is a little loose and uncertain, yet in the 
summing the court qualify the doctrine substan- 
tially as we have above. This case seems to have 
been cited only a few times with approbation, and, 
indeed, we are not aware that any case has gone 
the full extent ot the doctrine here announced, 
without qualification. It introduces estoppel in a 
new form in this connection,—not to prevent cir- 
cuity of action, but, upon the theory of estoppel by 
recital, to promote honesty and fair dealing. (See 
2 Sugden on Vendors, 8 Am. ed. by Perkins, 556, 
note y, and cases cited, qualifying the doctrine as 
stated above.) Having thus stated in outline the 
rule which governs this single branch of the doc- 
trine of estoppel by deed, as applicable to persons 
not under any disability, let us proceed to apply it 
to married women. 

In order to an intelligent understanding of the 
subject, it must be carefully noted that at the 
common law a married woman did not hold sep- 
arate real estate as she does under the state stat- 
utes; that during the coverture her legal identity 
was so merged in that of her husband, that he 
became, upon the marriage, seized of her lands, 
at least during their joint lives, and in case of 
issue, during his life, as tenant by the courtesy; 
that the reversionary interest she retained in her 
lands, she was utterly incapable of conveying, 
except by devices unknown to our law, and un- 
necessary to be discussed here; that her deed, 
either as a conveyance or for any other purpose, 
was utterly void, and that she could bind herself 
by no personal obligation into which she could 
enter. It may be well to bear in mind, also, that 
this disability continues in all the states 
where the common law prevails, except as power 
has been expressly conferred upon her by statute. 

While this disability existed and still exists, both 
in England and this country, except by statutory 
change, still there grew up in England a system 
of ownership of real estate by married women, 
altogether different in its peculiarities as to ac- 
quisition, enjoyment and transmission, from that 
we have been considering. This species of owner- 
ship had its origin in the equitable doctrine of 
uses and trusts, and was adopted in this country 
as a part of the English system of jurisprudence; 
though, owing to the statutory provisions for sep- 
arate estates, this system has grown into dis- 
favor and disuse. We need hardly add that the 
system to which we refer is that of conveying 
lands to a trustee for the sole and separate use of 
a married woman, either absolutely or for life or 
other period, with limitations, as the donor may 
elect. In this species of estates the trustee holds 
the legal title; but if the use of the property be 
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declared to the married woman unconditionally 
and without limitation of any kind, the usee be- 
comes to all intents and purposes the owner of the 
property in equity, and is entitled to the rents and 
profits. She may encumber it by contracting debts 
for her own benefit, and may even convey it by her 
own separate deed, and her vendee may compel 
her trustee to convey the legal estate. (Apple- 
ton v. Rowley, L. R. 8 Eq. 139, 142; Taylor v. 
Meads, 34 L. J., N.S., ch. 203-207; Troutbeck v. 
Boughey, L. R., 2 Eq. 534.) Where, however, 
the donor, in the deed of settlement, limits the 
power of enjoyment, incumbrance or disposition, 
such limitations are the law of the estate, and all 
persons dealing with the usee are bound to take 
notice of such conditions, and any attempt on her 
part to violate them is nugatory. (1 Bishop on 
Married Women § 443, note(3)and cases.) We have 
thus stated the doctrine of the wife’s sole and sep- 
arate estate in equity for a purpose which will 
presently be quite apparent. 

The common-law disability of married women 
prevailing, as we have seen, in all the states, 
unless removed by statute, all acts of the state 
legislatures conferring power upon married women 
to hold and enjoy real estate free from the con- 
trol of the husband, and to sell and convey the 
same by deed, are enabling acts. Such acts, being 
in derogation of the common law, are strictly 
construed, and all their provisions must be strictly 
complied with, or, when they relate to the trans- 
fer of title, none will pass. They are never en- 
larged by intendment, and the measure of the 
right of enjoyment, and the power to encumber 
and convey the real estate of the married woman, 
are found in the statutes. (Bishop on Married 
Women, § 589, and notes.) 

Her separate estate, under the statutes, is a legal 
and not an equitable estate, and its enjoyment, 
conveyance, and incumbrance. so far as title to the 
land itself is concerned, must be governed ex- 
clusively by legal, and not by equitable rules. 
(Bishop on Married Women, § 111, 174.) 

This being true, even a court of equity will not 
in any way extend or mitigate the rules fixed by 
the statutes for the transfer of the title. It is true, 
that, where the statutes empower a married 
woman to hold real estate separate and free from 
the control of the husband, and to take the rents 
and profits, a court of equity will enforce her con- 
tracts, which are conscionable and which relate to 
the betterment of her real estate, and are reason- 
ably calculated to promote that end. But in such 
a case the relief granted is by sequestration of the 
rents and profits, and no decree in a case can ever 
be rendered so as to affect the title tothe land; and 
this is the full extent of the interference of a court 
of equity, as well as the full extent of the power 
of a married woman in equity to change her sepa- 
rate statutory real estate without some express 
power in the statute; and even this is sanctioned 
upon the theory that it is in furtherance of the in- 
tention of the statutes, enabling her to hold real 
estate, by promoting the better enjoyment of the 





same. Kantrowitz v. Prather and Wife, 31 Ind. 92, 
reviewing many English and American cases. In- 
attention to these distinctions between separate 
equitable estates, and separate legal estates under 
the statutes, has produced much confusion in 
American reports upon this subject. This confu- 
sion arises from want of careful examination of 
the question; for the distinction is too palpable to 
excuse the misunderstanding of it. In the former, 
the married woman is absolute owner in equity, 
with absolute power to charge and dispose of the 
estate in equity as a feme sole, subject only to the 
limitations in the deed of settlement. In the 
latter, the power of enjoyment, incumbrance, and 
disposition is bounded by the express grant of 
power contained in the statute. 

‘These distinctions being noted, we progress one 
step further, and observe that, while all the states 
have statutes empowering married women to hold 
and enjoy separate real estate and to convey the 
same, the power to convey is usually given in the 
most guarded language ; and in most of the states 
the formalities of the execution and acknowl- 
edgment of deeds of conveyance are generally 
guarded, and the statutes prescribing these for- 
malities are strictly construed, and almost a literal 
compliance with them is required by the courts. 

Let it be assumed, then, that the legislature has 
enacted that a married woman may convey her 
separate statutory real estate by joining with her 
husband in the execution and acknowledgment of 
a deed of conveyance in a manner prescribed ,— 
and this is about the purport of the usual stat- 
utory provision,—the inquiry then arises as to the 
extent of her power to bind herself by the intro- 
duction of covenants, recitals, or representations, 
in the deed of conveyance, which shall either sub- 
ject her to a personal action, or operate as an 
estoppel against her asserting after-acquired title. 

In order to determine this question, it were well 
toconsider, (1.) That without the statute a married 
woman, as we have seen, possesses no such power. 
(2.) That no such power is necessary to accomplish 
the object intended, because a deed of conveyance 
is as effectual as a conveyance, without covenant, re- 
cital, or representation, as with it. (3.) That the 
statutory provision, such as is given above as a 
sample, authorizes a conveyance only, and can not be 
extended by construction. The first and second of 
these propositions will not be controverted. But 
while the third is tacitly admitted, the full extent of 
the admission is rarely appreciated ; and a mistaken 
idea seems to prevail that covenants and recitals are 
the necessary parts, or, at all events, incidents of 
a deed of conveyance, and that the power to con- 
vey by deed implies a power to bind the grantor 
in the deed to all the covenants and recitals which 
are usually contained in deeds of conveyance, so 
far at least as such covenants affect the estate 
which the deed pnrports to convey. Whatever 
sanction such a doctrine may have received, it has 
no foundation in principle. 

It has always been held that no action could be 
maintained upon the covenants in the deed of a 
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married woman, even of her separate estate under 
the state statutes. But at an early day she was 
held to be estopped by her deed of general war- 
ranty from asserting after-acquired title. (Hill v. 
West, 8 Ohio, 222; Massie v. Sebastian, 4 Bibb, 436, 
and Fowler v. Shearer, 7 Mass. 21.) But these cases 
are overruled, and the doctrine is well settled that 
such a covenant in the deed of a married woman 
will not estop her from Asserting after-acquired 
title. (1 Bishop on Married Women, § 603, and cases 
in note 4; Jackson v. Vanderheyden, 17 Johns. 167; 
Sparrow v. Kingman, 1 Comst. 242; Lowell v. 
Daniels, 2 Gray,161; Bigelow’s Overruled Cases, 
188, 239, 323; Bigelow on Estoppel, 276; Hermanon 
Estoppel, 235-6.) So that this is no longer an open 
question. And in addition to this conclusive 
settlement of the question by the courts, the legis— 
latures of some of the states have passed acts, 
prompted perhaps by the rulings in the cases 
above mentioned as overruled, providing that 
while the joint deed of a married woman with her 
husband shall be effectual to pass the title to her 
real estate, yet she shall not be bound by the cov- 
enants therein. But it is conceived that this legis- 
lation is but affirming what was the law before. 

The only remaining inquiry is, whether a married 
woman is any more bound by recitals or assertions 
of title in her deed under the state statutes, than 
she is by her warranty. 

We can not better answer this inquiry than in 
the language of Mr. Herman in his work on 
Estoppel, p. 235, supra: ‘*The recitals contained 
in a deed of a married woman are limited to the 
estate which she has at the time, and do not estop 
her from showing that they are false, because, 
while she has the capacity to convey, she has not 
to contract.’’ (Citing 38 Miss. 359; 3 Duer, 73; 
note to Duchess of Kingston’s case, 2 Smith’s 
Leading Cases, 678.) This is an apt statement of the 
principle, and exempts married women from the 
operation of the rule laid down in Van Rensselaer 
v. Kearney and the cases following it. The principle 
is the same, whether we call it a recital, an 
averment, or affirmation of title; and the result 
is the same,—the disability of a married woman, 
not removed by statute, is equally applicable. 

But it has been intimated in a recent case that, 
although under the decisions and under a statute 
expressly providing that ‘‘ she shall not be bound 
by her covenant,’’ a married woman is not bound 
by her covenant of warranty, as a covenant, yet 
she may be bound by the assertion contained in 
the warranty as an assertion of title, a recital 
or representation, according to the doctrine in 
Van Rensselaer v. Kearney; and so, where the 
statute provides that the words ‘“‘convey and 
warrant ”’ ‘* shall be deemed and held to be a con- 
veyance in fee simple to the grantee, his heirs and 
assigns, with covenant from the grantor for him- 
self and his heirs and personal representatives, 
that he is lawfully seized of the premises, has 
good right to convey the same, and guarantees the 
quiet possession thereof; that the same are free 
from all incumbrances, and that he will warrant 





and defend the title to the same against all lawful 
claims ;”’’ that a deed of conveyance by a married 
woman, using these words, would estop her from 
asserting after-acquired title, notwithstanding her 
exemption from the operation of the covenants as 
such. (Shumaker v. Johnson, 35 Ind. 33.) 

This view is based upon the theory already dis- 
cussed, that the act enabling a married woman to 
convey enables her to contract and to bind herself 
to any recital or averment she may insert in the 
deed, unless restrained by the statute. But it goes 
still further. It goes the length of interpolating 
words into the statute, which is plain and simple; 
making, ‘‘ but shall not be bound by any covenant 
therein contained,” read, ‘‘ but shall not be bound 
by any covenant therein contained (as a cove- 
nant).’’ Such a construction is not in consonance 
with the rules governing this class of statutes, if it 
be sanctioned anywhere. But, independently of 
construction, there is nothing in the language of 
the deed itself which could bind her, but the 
word ‘‘ warrant,” and the only import of that is the 
undertaking to keep the grantee in possession; 
and this being void by the common law 
and by statute, it can never be justly 
said, that it can be a representation, a recital, or 
an averment, within the authority. But, suppose 
we take the language of the covenants implied by 
the statute, (and this is contrary to authority, as 
we shall see), there is nothing—absolutely nothing 
—to bring such a case within the rule. It has 
been repeatedly held that an express covenant of 
seizin and right to convey will not operate as an 
estoppel, though the deed purport to convey a fee 
simple. (Allen v. Greenwood, 5 Greenl. 227.) 

But in Missouri, a statute provides that ‘* The 
words grant, bargain and sell, in all conveyances 
in which any estate of inheritance in fee simple is 
limited, shall, unless restrained by express terms 
contained in such conveyances, be construed to be 
the following express covenants on the part of the 
grantor, his heirs and assigns: First—That the 
grantor was, at the time of the execution of such 
conveyance, seized of an indefeasible estate, in 
fee simple, in the real estate thereby granted. 
Second—That such real estate was, at the time of 
the execution of such conveyances, free from in- 
cumbrance, done or suffered by the grantor or 
any person claiming under him. Third—For 
further assurances of such real estate to be made 
by the grantor and his heirs to the grantee and his 
heirs and assigns, and may be sued upon in the 
same manner as if such covenants were expressly 
inserted in the conveyance.” 

Under this statute, the Supreme Court of 
Missouri held that a person sui juris was not 
estopped to set up after-acquired title against a 
deed containing these words. Chauvin v. Wagner, 
18 Mo. 553. That case sustains the principle 
above asserted ; the Indiana statute being the same 
as the Missouri statute, excepting as to the general 
warranty, which has already been considered. 
In Missouri, Dlinois and Arkansas the doctrine 
of Van Rensselaer v. Kearney has been adopted 
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by statute; since which, in Missouri, the court has 
still adhered to the doctrine of Chauvin v. Wagner, 
(Gibson v. Chouteau, 39 Mo. 536), the court citing 
in the same case Van Rensselaer v. Kearney. 

The theory, upon which a married woman is to 
be held estopped to assert after-acquired title by 
her deed in this class of cases, seems to be that, 
having conveyed her interest by a deed which 
purports to convey an indefeasible estate in her 
lands, and having received the consideration for 
such a title, it would be inequitable and would 
sanction fraud, to permit her to recover against 
her deed. But the vice of the theory is, it ignores 
her disability. Ifa married woman enter into an 
executory contract for the sale of her lands, and 
the purchaser pay her the consideration, and enter 
into possession, and expend money in improve- 
ments, still, because of her disability, a court of 
equity will not enforce a specific performance. 
For though it would seem like tolerating fraud to 
refuse it, yet, as he who contracts or deals with 
a married woman must take notice of her disabili- 
ty, she is not in any case of contract es- 
topped from availing herself of it, even by acts 
amounting to actual fraud. (Lowell v. Daniels, 2 
Gray 161; Plumer v. Lord, 5 Allen, 460; Glidden v. 
Strupler, 2 Smith, Pa. 400; Stevens v. Parish, 
29 Ind. 260.) 

The arguments in several of these cases are 
equally an answer to this, the only theory upon 
which the doctrine of estoppel by recital or repre- 
sentation, either directly or inferentially, through 
the covenants in the deed of a married woman 
can be maintained. : 

It is only fair to say that the argument and inti- 
mation in Shumaker v. Johnson are obiter dicta, as 
the precise point was not involved. 

We conclude, therefore, that simply authoriz- 
ing by statute a married woman to convey her 
separate statutory estate without more, does not 
empower her to bind herself by covenant, recital 
representation, or otherwise, so as to estop her 
from setting up and asserting her after-acquired 
title. s 

The consideration of the other two subdivisions 
of our title is reserved for another article. 2 








SYNDICATE—SALE TO COMPANY—DIREC- 
TORS NOMINATED BY AND RECEIVING 
QUALIFICATION FROM VENDORS— AP- 
PROVAL BY DIRECTORS OF CONTRACT 
WITH VENDORS— MISREPRESENTATION 
IN PROSPECTUS—CONCEALMENT IN PRO- 
SPECTUS OF PRICE PAID BY VENDORS. 
THE NEW SOMBRERO PHOSPHATE COMPANY 
v. ERLANGER ET AL.* 


English Court of Appeal, February Term, 1877. 


1. MISREPRESENTATION —SALE TO COMPANY — DIREC- 
TORS NOMINATED BY AND RECEIVING QUALIFICATION 
FROM VENDORS.—The lease of an island which contained 
valuable deposits of phosphate of lime, being offered for 
sale by the liquidator of a company, was purchased for 
£55,000 by an agent on behalf of several persons who had 


. *25 W. R. 436. 





formed a syndicate for that purpose, and who intended 
either to work the island themselves or to re-sell the lease 
at a profit to a new company. A few days afterwards a 
provisional contract for the sale of the property for £110,- 
000 to a person described as a trustee for the plaintiff 
company (then in course of formation) was signed by the 
agent of the syndicate. On the same day the plaintiff 
company was registered, and its articles of association 
provided that the first directors should be five persons 
therein named, two of whom should form a quorum, and 
authorized the directors to a@opt the provisional contract. 
Of the five directors, two were residing abroad, and could 
not then attend the board meetings; two others were 
nominees of the syndicate; and the fifth was the person 
who had originally purchased the property as agent for the 
syndicate. At a meeting of the Board, attended only by 
the three last-mentioned directors, and by the solicitor 
who had acted throughout both for the syndicate and the 
company, the provisional contract was adopted and a 
prospectus was approved. On the faith of the prospectus, 
which concealed material facts, and contained misstate- 
ments of material facts, all the shares were at once 
allotted, and the purchase-money was then paid. Subse- 
quently, a committee of investigation and a new board of 
directors having been appointed, the company filed a bill 
against the syndicate and the three original directors who 
had approved the contract, and against the solicitor, pray- 
ing that the contract might be set aside and the whole 
purchase-money might be repaid, or in the alternative for 
the repayment of £55,000, the difference between the price 
at which the syndicate had bought the property and that at 
which they had sold it to the plaintiffcompany. Held, that 
the contract was not binding on the company, and that the 
whole purchase-money must be repaid by such of the de- 
fendants as were members of the syndicate. 

2. NATURE OF ACTION.—Held, also, that the suit was 
properly a suit by the company to rescind the contract, 
and not a suit for damages by individual shareholders who 
might have been misled by the statements in the prospectus. 

3. MISREPRESENTATION IN PROSPECTUS—CONCEALMENT 
OF PRICE PAID BY VENDORS.—Held, also, that (having 
regard to the fact that the prospectus was prepared by the 
syndicate) the presence in the prospectus of a statement 
that the directors had entered into the provisional contract 
to purchase the property for £110,000, when the fact was 
that they had not done so, and that the trustee who pur- 
ported to purchase on behalf of the company was really 
acting as the agent of the syndicate, and the omission 
from the prospectus of the names of the real vendors and 
of the price which the vendors had paid for the property, 
showed that the syndicate had not, as promoters, made 
such full and fair disclosure as was required from them 
in their fiduciary position towards the new company. De- 
cision of MALINS, V. C., (25 W. R. 18; 3 Cent. L. J., 826), re- 
versed. Gover’s case, 24 W. R. 36, L. R. 1 Ch. D. 182, dis- 
tinguished. 


APPEAL from a decision of Malins, V. C., reported 
25 W. R. 18; 3 Cent. L. J. 826. 


The plaintiff company by their bill prayed that a 
contract, dated September 20, 1871, by which they had 
purchased for £110,000, from the promoters of the 
company, the residue of a lease for twenty-one years 
from March 16, 1865, of the Island of Sombrero, sit- 
uate in the West Indies, and belonging to Great Brit- 
ain, might be set aside; and that the purchase-money 
of £110,000 might be ordered to be repaid, with interest 
at five per cent., by such of the defendants as were 
promoters of the company, or that £55,000, being 
the difference between the £110,000 and the sum 
paid for the property when it was purchased by the 
promoters in August, 1871, might be ordered to be re- 
paid, with interest at five per cent. The lease of 
March 16, 1865, was from the Crown to Mr. Dumas, 
and the rent reserved was £1,000. In November, 1865, 
the lease, with certain factory buildings and other 
works for utilizing the large deposits of phosphate 
which the island contained, was assigned by Mr. 
Dumas to the Phosphate of Lime Company, and was 
subsequently re-assigned to the Sombrero Phosphate 
Company. 
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In 1870 the Sombrero Phosphate Company was 
ordered to be wound up, and Mr. Chatteris was ap- 
pointed official liquidator. For some time he carried 
on the phosphate works, assisted by a committee of 
shareholders; but, the creditors requiring immediate 
payment of their claims, the property was in July, 
1871, put up for sale by public tender under the direc- 
tion of the Court of Chancery. On July 7, 1871, Mr. 
Chatteris made an affidavit for the purpose of enabling 
the court to fix a reserve price, in which he stated that 
the property ought not to be sold for less than £55,000. 
Only one public offer was made within the time limited 
for sending in tenders; but, being only for £25,000, it 
was not accepted. 

Negotiations for the sale of the property by private 
contract were then set on foot, and they resulted in a 
provisional contract, dated August 30, 1871, being exe- 
cuted between Mr. Chatteris and Mr. J. M. Evans, by 
which the latter became the purchaser for £55,000, with 
a further sum of £5.000 for certain stores, subject to 
the approval of the contract by the judge. 
Evans, in entering into the contract, was acting as the 
agent of a syndicate which had been formed for the 
purpose of purchasing the property, and of either 
working it themselves or re-selling it at a profit to a 
new company. The syndicate consisted of the follow- 
ing persons, who agreed to contribute the purchase- 
money in certain fixed shares varying in amounts from 
£360 to £18,000: The defendants Julius Beer, L. F. 
Floersheim, Col. N. Sturt, M. J. Posno, and W. Morris, 
F. Vilmet (since deceased), the defendants Alexander 
McEwen, L. T. McEwen, Wm. Abbott, Henry Raphael, 
L. Lawson, and Sir James Anderson, T. B. Wanklyn 
(since deceased), and the defendant Baron Emile 
Erlanger. 

The provisional contract was approved by the judge 
on September 15, 1871, and on September 20 or 21 
the plaintiff company was registered, with a mem- 

.orandum and articles of association, the consent of 
Mr. Chatteris having been previously obtained; and 
on the following day Mr. Chatteris received from 
Messrs. Erlanger & Co. (a firm trading as bankers in 
London and Paris, and of which Baron Erlanger was a 
member) £49,500, the balance of the purchase-money 
payable to him under his contract with Mr. Evans of 
August 30, 1871, after deducting the deposit paid on 
the signing of the contract. On the same 20th of Sep- 
tember a provisional agreement for the sale of the 
property to Mr. Pavy, as trustee for the new company, 
was signed by Mr. Evans as vendor, and it was thereby, 
amongst other things, agreed that the time for com- 
pletion should be the 15th of November, 1871, and that 
the consideration should be £110,000, payable as fel- 
lows: £80,000 in cash on completion, and £30,000 in 
fully paid-up shares of the new company. The last- 
mentioned agreement recited the agreement of August 
30, 1871, between Mr. Chatteris and Mr. Evans, but did 
not state the price then agreed to be paid to Mr. Chat- 
teris. The articles of association provided, amongst 
other things, that the first directors should be M. 
Drouyn de Lhuys, Mr. E. B. Eastwick, Sir Thomas 
Dakin, Mr. Evans, and Admiral Macdonald; that two 
directors should form a quorum; and authorized the 
directors to adopt the agreement of September 20. 

On September 29, 1871, at the first meeting of di- 
rectors,—at which were present Sir Thomas Dakin, 
Admiral Macdonald, and Mr. Evans, and also Mr. 
Westall, who had acted throughout as the solicitor of 
the syndicate and of the plaintiff company,—the con- 
tract of September 20 was adopted, and a prospectus 
was approved. The prospectus set forth the amount 
of capital as £130,000 in 13,000 shares of £10 each, of 
which only 10,000 were to be offered for subscription; 
the names of the first directors; the advantageous 
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prospects of the company based on a calculation of 
past profits, which the plaintiffs alleged to be untrue, 
and on a report estimating the deposit of phosphate of 
lime at 700,000 tons; but it omitted to mention, as the 
fact was, that the report had been made several years 
before; it also mentioned the contract of September 20. 

On the issue of the prospectus in October, 1871, all 
the shares were applied for and allotted, and at a 
meeting of directors held November 2, 1871, at which 
Sir Thomas Dakin, Admiral Macdonald, and Mr. 
Evans, and Mr. Westall were present, it was resolved 
that, “‘the transfer of the island and property from 
Mr. Evans having been completed, a cheque for £80,000 
be drawn forthwith.” And a cheque for that amount 
was accordingly drawn and indorsed to Erlanger & Co. 

After.some months’ working at a loss, a committee 
of investigation was appointed, the result of which 
was the re-constitution of the board; and the new di- 
rectors commenced the present suit in December, 
1872. 

The defendants to the suit were the above-named 
members of the syndicate, and the representatives of 
those who had died, viz., Mrs. Wanklyn, representing 
the estate of T. B. Wanklyn, deceased, and Mrs. Vilmet, 
representing the estate of F. Vilmet, deceased; Mrs. 
Westall, who represented the estate of Mr. Westall, 
deceased since the commencement of the suit; and 
Mr. J. M. Evans, Sir Thomas Dakin, and Admiral R. J. 
Macdonald, three of the original directors of the 
plaintiff company. The original defendants were 
Baron Erlanger, Mr. Evans, Mr. Westall, Sir Thomas 
Dakin, and Admiral Macdonald, and the others were 
added subsequently by amendment at fhe instance of 
Baron Erlanger. 

The plaintiff company supperted their claim for 
relief on the ground (1) that the syndicate were 
promoters of, and were so closely connected with, the 
new company as to place them in a fiduciary position 
towards it; (2) that the confirmation on the 29th of 
September, 1871, of the contract of the 20th of Sep- 
tember by the three defendant directors (all of whom, 
it was alleged, had been nominated by the syndicate, 
and one of whom—Evans—was in the double position 
of vendor and purchaser) was invalid; and (3) that 
the prospectus contained material misstatements and 
misrepresentations calculated to mislead intending 
shareholders. 

The facts relating to the formation of the syndicate 
and of the plaintiff company, and the part taken by the 
defendants respectively in the various transactions 
prior to the commencement of the suit, will, with such 
parts of the evidence as are material, be found stated 
at length below in the judgment of Jessel, M. R., in the 
Court of Appeal, and in the judgment of Malins, V.C., 
in the court below. 

The case Was argued before Malins, V.C., on eight 
days in March and April, 1876, and on the 2d of June 
his lordship gave judgment in favor of the defendants, 
being of opinion, on the authority of Gover’s case, 
23 W. R. 608, L. R. 20 Eq. 114, and on appeal, 24 W. R. 
36, L. R. 1 Ch. D. 182, that the syndicate were not 
trustees or agents for the new company, and were 
therefore at liberty to sell the property to the plaintiff 
company at as high a price as they could get. His 
lordship also held that there had been a valid con- 
firmation of the contract by a quorum of the directors, 
and that the alleged misrepresentations in the pros- 
pectus did not afford sufficient ground for setting aside 
the contract after completion. The bill was therefore 
dismissed, but without costs. (See 3 Cent. L. J. 826.) 

The plaintiff company appealed. 

Higgins, Q. C., Davey, Q. C., and A. Young, for the 
appellants, said that Gover’s case did not apply, be- 
cause in that case it had not been shown that Mappin 
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was a promoter, while here there could be no doubt 
that Baron Erlanger was a promoter. The purchase 
by the syndicate and the re-sale by them to the com- 
pany were practically contemporaneous, and that alone 
was sufficient ground for an order upon them to re- 
fund the difference in price which they had obtained. 
The directors who sanctioned the contract of Septem- 
ber 20 were mere nominees of the syndicate, while the 
other directors never acted at all, and the confirmation 
purporting to be made by them was of no effect at all. 
Besides other material misrepresentations in the pros- 
pectus, the omission of a statement of the very large 
difference in price between the purchase by the syndi- 
cate and of the sale by them to the company was of 
itself fatal to the whole transaction, having regard to 
the fact that the quorum of three directors must 
really be treated as agents of Baron Erlanger. One of 
the three directors—Mr. Evans—was actually the agent 
for the syndicate in the purchase of the property from 
Mr. Chatteris. Therefore the statement in the pros- 
pectus that the directors had entered into the contract, 
of September 20 was clearly untrue. They referred 
to The Bank of London v. Tyrrell, 10 W. R. 359, 10 H. 
L. C. 26; Phosphate Sewage Company v. Hartmont, 24 
W. R. 530. 

Cotton, Q. C., Fry, Q. C., Ingle Joyce, for Baron 
Erlanger, said that he had acted in perfect good faith 
for the benefit of all parties. The purchase by the 
syndicate, and the sale to the company, were distinct, 
and, after the former had been agreed upon with Mr. 
Chatteris, the syndicate were under no obligation to 
form this company, though they were responsible to 
Mr. Chatteris for the £55,000. As to the alleged mis- 
representations in the prospectus, the company had 
known of them at least in February, 1872, and had 
continued to work the island, and they could not now 
ask to have a contract, which they had been taking the 
benefit of, rescinded; and if so, they were not entitled 
to the alternative relief prayed. They referred to 
Gover’s case; and Foss v. Harbottle, 2 Hare, 461. In 
any case the company were not the proper plaintiffs. 
Only individual shareholders who could show that they 
had been deceived by misrepresentations in the pros- 
pectus had a right of action against the promoters, and 
then only for damages. ‘ 

Benjamin, Q. C., and Everitt; J. Pearson, Q.C., 
and Romer; Glass, Q. C.,and Wintle; Bristowe, Q. C., 
and Kekewich; Bush, Macnaghten, Whitehorne, F. A. 
Lewin, and F. A. North, for other defendants. 

Bristowe, Q. C., and W. W. Karslake, for Mrs. Vil- 
met, referred to Peek v. Gurney, 22 W. R. 29, L. R. 6 
H. L. 377. The maxim, actio personalis moritur cum 
persona, applied, and Mrs. Vilmet could not be sued 
for the wrong-doing of her testator. 

Higgins, Q. C., was not called on to reply. 

JESSEL, M. R.: 

The questions which have been very elaborately 
argued in this case appear to me to resolve them- 
selves into very simple ones indeed. The action—for al- 
though it is a suit by bill, I shall use the modern name— 
is by a limited liability company, as it is called, against 
certain persons who were the promoters of that com- 
pany, and who were the vendors to the company of a 
mine or mineral product of a description of phosphate 
found in the Island of Sombrero in the West Indies, 
and also against some other defendants—the remaining 
deféndants now before us—who were directors of the 
company at the time the contract was entered into. 

The object of the action is to set aside the contract, 
and, as I understand it, it is to be set aside—if set 

aside at all—upon the ground that it was not a con- 
tract fairly entered into, but, on the contrary, was a 
contract entered into improperly. Whether the term 
“fraud” is quite the best term to use is not material, 








or whether we should use the older term and speak of 
a contract obtained by “‘ craft and subtle devices”; the 
substance is that the contract was unfairly obtained, 
and was not binding on the company. The answer or 
defense is that it was fairly obtained; secondly, that 
whether it was fairly obtained or not, the company has 
by its laches or acquiescence precluded itself from 
suing; and thirdly, that, whether or not the company 
has so precluded itself, it is not a transaction which in 
law could be ripped up or set aside by the company, 
but only damages could be claimed in an action by 
individual shareholders against those persons who 
made the misrepresentation to them to induce them to 
accept their shares. 

In order to explain the views which I take of the 
matter, it is necessary to state shortly some of the ma- 
terial facts. It appears that this Island of Sombrero 
belongs to the British Government, and that they had 
granted a lease of it to certain persons who were to 
work it, which lease became vested in a limited com- 
pany,—a Sombrero company also,—which had been 
wound up, and of which Mr. Chatteris had become the 
official liquidator. It further appears that the island 
is really, or rather the lease of the island is really, a 
matter of very great value; it is not a mere shadowy 
adventure; it is, no doubt, a matter of serious import- 
ance as regards the selling price of it, and Mr. Chat- 
teris, having it to sell, refused to sell it under £55,000. 
It appears that he so refused after having taken advice, 
and having come to the conclusion that it was really 
worth the money. It also appears that other persons, 
who were acquainted with the subject-matter which 
this island produced, thought it a valuable concern, 
etc., and that they applied to a foreign financier, Baron 
Emile Erlanger. Hestates in his answer that he is not 
a British subject; his nationality does not appear, but 
it does appear that he carries on business both in 
London and in Paris. They applied to him when in 
London, stating that it was a good speculation to buy 
even at the price, at which it was ultimately fixed, of 
£55,000; and the result was that Baron Emile Erlanger 
associated with himself various friends and acquaint- 
ances to take part in the enterprise, which was sup- 
posed to be a good speculation; and they formed what 
is called a syndicate, or joint partnership adventure, 
to buy the concern, and no doubt to sell it at a profit,— 
for that I think is what they intended to do,—but there 
is a suggustion that they might possibly work it them- 
selves in the meantime. All that appears to me to be 
bona fide. It appears to me that there was a bona fide 
intention on their part, when they gave this money for 
the lease of the island, to realize a profit from it, and 
that they thought it was worth more than the money 
which they gave for it. At all events they thought it 
Was a very good purchase at that sum. 

That being the position of matters, all these defend- 
ants (whom I will call the members of the syndicate), 
with the exception of the directors and Sir James 
Anderson, left the management of the purchase,—the* 
management of the re-sale,—the getting up of a com- 
pany, if it were necessary or desirable to sell the lease 
to a limited liability company,—entirely to Baron 
Emile Erlanger. He was, so to say, the managing 
partner of the adventure. No doubt, what hé did, he 
did on behalf of himself and the others; and, in the 
character which he filled, he must be taken as their 
common agent, and I think they are liable for what he 
did. But, beyond that, I think there is nothing affect- 
ing their personal position or their character in any 
way. I think it my duty to say that, because some 
misconstruction might otherwise be put upon the 
judgment I am about to pronounce. In other words, 
they may be legally liable and responsible for his acts, 
without being further concerned in them than having 
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authorized him to do what he thought for the best. 

That being the position of matters, we find that on 
the 30th of August, 1871, there is an agreement made 
between Chatteris and the defendant Evuns to sell for 
£55,000. Now, who is Evans? He is a defendant. I 
can not exactly find out what Mr. Evans is. He is 
indirectly connected with the business of Baron Emile 
Erlanger. What that means I do not know. The evi- 
dence before us is very meagre, but it does tell us so 
much asthis. Baron Erlanger says: “‘ The defendant 
John Marsh Evans was frequently at my office,’”’—in 
London that is,—‘‘and he had not, nor has he, any 
direct connection with my firm or business.” But he 
‘says he selected him as a proper person to take an 
active share in the management of the business, if they 
should work it on their own behalf. He is described 
in the contract as of Leamington, in the County of 
Warwick. He does not appear to have ever resided at 
Leamington, but to have resided in Paris, and his 
answer in that respect explains that his residence at 
Leamington means that he had a sister living there 
whom he sometimes visited. Beyond that the exact 
position of Mr. Evans is not ascertainable from the 
evidence in this cause; but that he was the agent of 
Baron Emile Erlanger, and, in that capacity, the agent 
of the syndicate, is fully and frankly admitted. That 
he was the paid agent is admitted. He was to have 
some remuneration, of course, for his services. It does 
not appear at what time exactly the amount of that 
remuneration was settled. It was settled certainly 
at a period long subsequent to the formation of the 
company, and, as far as I understand the answer, 
the amount then given to him was given to 
him in shares, to the extent of 100 shares in the 
company. That was an amount which, in Baron 
Emile Erlanger’s opinion, exceeded his expectations. 
In that way it was an unexpected remuneration. But 
it appears to me, at all events, he was an agent entitled 
to be paid, and, if he had not received that amount of 
remuneration, he could have brought an action against 
Baron Emile Erlanger for the amount to which he was 
fairly entitled. 

The next person who must be mentioned is Mr. 
Westall. Mr. Westall was a solicitor—he is dead now 
—who had ashare in introducing the matter to Baron 
Emile Erlanger; and he seems to have made a bargain 
which I hope is not very common, that he was to have 
£500 for his services; and that bargain seems to have 
been fulfilled, for he duly received the £500 from Baron 
Emile Erlanger. He was employed throughout as the 
solicitor of the syndicate, and so remained up to the 
time he was appointed solicitor to the company, which 
was some days after the formation of the company. 

There are two other persons whose names it is nec- 
essary to mention, and I must say I mention them with 
anything but pleasure. The first is Sir Thomas Dakin, 
who is an alderman of the city of London, and at the 
time when these events happened was Lord Mayor. 
He was a director of the company. He seems to have 
become a director at the solicitation, or at the roquest 
or suggestion, of a Mr. Pincoffs, whose name also ap- 
pears in the matter, and who was, I understand, a 
4#lerk and agent of Baron Emile Erlanger. I do not 
think it right that any slur should be cast on Sir 
Thomas Dakin’s character by what has occurred in re- 
spect of his connection with this company. It appears 
to me that there is nothing in his conduct except an 
amount—I will hardly say of negligence, but—of want 
attention to the affairs of the company, which I am 
afraid was rather calculated upon by some one or other 
of the persons who induced him to join. Filling, as he 
did, the position of Lord Mayor, no doubt his name 
would be a great attraction in the city of London and 
elsewhere, and, perhaps, it was not expected that a 





gentleman in that position would pay much attention 
to the affairs of the company. I think the mistake he 
made was in accepting the office at all. A man should 
not accept an office voluntarily, the duties of which he 
can not adequately fulfill. But beyond that, I do not 
think it would be fair, as far as Iam concerned at all 
events, to censure further what he did in the matter. 
The next person who must be mentioned, and I men- 
tion him with still greater regret, is Admiral Ronald 
John Macdonald. He was a director of the company, 
and his position is rather a painful one to contemplate. 
He appears, as his title would denote, to have been an 
officer of high rank in the navy, and he seems to have 
been applied to under the circumstances I am going to 
allude to. I prefer reading it from the documents to 
using my own language on the subject. In the 47th 
paragraph of the baron’s answer he says this: ‘“ The 
defendant Ronald John Macdonald, rear-admiral in 
her Majesty’s navy, in the bill called Reginald John 
Macdonald, having asked me some time previously, if 
ever I had the opportunity, to recommend him for some 
profitable occupation in the city in which his knowl- 
edge and experience might be of use, it occurred to 
me that he would be a very proper person in this case 
to be a director, particularly as I knew him to be well 
acquainted with the Island of Sombrero.”? Now there 
was a correspondence which took place between the 
baron and admiral which is in evidence, and which I 
will read: ‘43, Lothbury, London, 12th September, 
1871. My dear R. J. M.,—I hope to be able to make 
you a director of a very good thing in a good company, 
£150 a year. When will you be back in London? I 
shall want you at the beginning of next week. Yours, 
Emile.” Then on the 2ist of September, 1871, which 
is the day either of the registration of the company or 
the day after, because there is a little dispute whether 
it was registered on the 20th or 2ist, and it is not very 
material, we have this letter: ‘ 43, Lothbury, London, 
2ist September, 1871. My dear R. J. M.,—You will be 
pleased to see your first introduction into the City of 
London by the inclosed prospectus” (that is the pros- 
pectus of the company). “I shall have you sent for 
when wanted. Yours faithfully, Emile.’”? Then the 
next letter is a letter from the admiral, dated, appar- 
ently from the answer, on the 28th of September. I 
think the true date must be the 29th of September, 
which was the day when the meeting of the board 
really took place, and the letter refers to that. It is in 
these terms: ‘“ My dear Emile,—How odd it appears 
writting from your office. I have just returned from 
the first meeting of our Board, and all seems most sat- 
isfactory. You know my unfortunate monetary posi- 
tion; tell me what I can or ought to do as regards 
shares, etc. I really have no disposable money at pres- 
ent, and if I had I could not afford to risk any; not 
that I consider there is any risk in the undertaking. 
For appearance sake, would you allow some of your 
shares to go in my name, and I need not say it would 
be just the same as if you took them yourself, as all 
advantage should go to yourself. Please advise me 
through your broker, or through Mr. Evans, who has 
been most kind and courteous to me.” To that there 
was an answer, which is set forth in the 54th paragraph 
of the baron’s answer, by return of post. The baron 
is then at Frankfort, and he writes: “1st October, 
1871. “My dear R. J. M.,—I am very glad you like 
the Sombrero, and hope it will open you a successful 
career in the city, and deliver you from the only trouble 
you seem to have; but mind you don’t turn your good 
spirits by becoming a rich man. It is quite understood 
that we lend you the fifty shares necessary for your 
qualification. Ludwig knows about this,” (that is the 
baron’s brother), “‘and you speak to him. With kind- 
est messages from the whole family, yours, Emile.” He 
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says in the 65th paragraph of his answer: “TI believe 
I wrote to my brother, Baron Ludwig, to put the de- 
fendant Ronald John Macdonald’s mind at ease on the 
subject of his letter; but what arrangement was ac- 
tually made, I never knew until very recently, when I 
was informed that Mr. Louis Floersheim, a member of 
the syndicate, advanced £500 to the defendant Ronald 
John Macdonald, with which he paid for his shares, 
and that the said Louis Floersheim debited me with the 
amount.” I must say, however unpleasant and pain- 
ful it may be to me to say it, that I lament to seea 
British admiral in this position. I am very sorry to 
see that he should allow himself to be made what I 
can not call otherwise than the mere tool of the finan- 
cier; and I can not consider him anything else than an 
agent of the baron for all purposes, and not an inde- 
pendent person entitled to act as a director or to enter 
into contracts on the part of the company. In this 
respect I must say, and also as regards Mr. Evans, I 
entirely concur with what I see fell from the vice- 
chancellor. He says: ‘“* With regard to Mr. Evans, he 
‘was at once the vendor and purchaser, and was the 
agent of Erlanger, and interested on his behalf in ob- 
taining the £110,000 which he fixed as the price to be 
paid for the property. With regard to Admiral Mac- 
donald, he was also disqualified, as the shares he held 
(indeed, he had no shares at this time, although he in- 
tended to hold some) were the property of Erlanger, 
and he was under the circumstances necessarily bound 
to act in his interest, and was not in a situation to act 
impartially for the protection of those who might take 
shares in the company.’? That was the position of the 
admiral. 

Now, they having got so far as three directors, it 
was thought desirable to have two more. Why they 
thought so, is I think pretty obvious. There was a 
prospectus of the company to be issued to the public, 
and of course, the more good names or attractive names 
you can obtain, the more likely you are to float your 
company. They, therefore, put two other names. 
When I say “‘ they,” I must throughout be understood 
to mean Baron Emile Erlanger and his agents, Messrs. 
Evans and Westall, and to some extent, perhaps, Mr. 
Pincoffs, who seems to have taken some, although a 
subordinate, partin the matter. They put in as a direct- 
or a well-known French statesman, M. Drouyn de 
Lhuys, who was at that time resident in France. His 
name was well known in this country from the part he 
had taken in French politics, and partly from the fact 
of his having been ambassador to this country. But 
he was resident in France. I am satisfied that it was 
not expected he should take an active part in the man- 
agement of this company. It was neither expected 
nor desired. He wasin France. It was not at all in- 
convenient to have on the prospectus the name of a 
distinguished gentleman who would remain in France. 
There is still one other name on the prospectus in 
the list of directors to make up the number intended, 
that is, five. That is also a well-known name—the 
name of Mr. E. B. Eastwick, C. B. and M. P.—no 
doubt a name which it was supposed would commend 
the company to public notice. I think it was neither 
expected nor desired that Mr. Eastwick should take 
an active part in the formation of the company. He 
was in Canada, and known to be in Canada, and not 
likely to return to this country for some time. 
Therefore we have a selection of five directors, two 
of whom are abroad, one is the actual agent for con- 
ducting the sale, another is the mere puppet of the 
promoter, and the last is the Lord Mayor of London, 
who was not likely to take an active part in investiga- 
ting the preliminary history of the contract which he 
is asked to confirm. That may or may not be called 
*¢ craft and subtle device,” that is mere matter of opin- 





ion; but in stating the facts I think the mode of nom- 
inating the directors was at least singularly well adapted 
to obtain a body which would sanction this contract. 
However, the promoters could not nominate five direct- 
ors, and allow five to act when five were not intended 
to act. 

The next step they take is to make out some memo- 
randum and articles of association to found their new 
company. And now we come tothe position of the 
agreement. The agreement which was made on Au- 
gust 30 to sell for £55,000 was to be completed in No- 
vember. On the 15th of September the agreement was 
sanctioned by the vice-chancellor. About that date (I 
can not tell to a day, but about that date, probably a 
few days before, but certainly, as isstated in the answer, 
afew days before the 20th of September) it was arranged 
to bring out a limited company to purchase this lease- 
hold property. The 20th of September is the date of 
the registration; at all events, that is the date of the 
memorandum and articles. It was said that the com- 
pany was not really registered till the next day, because 
Mr. Chatteris, though his purchase-money was not 
payable until November, insisted that no company 
should be registered until the purchase-money was 
paid, which delayed the actual registration until the 
2ist. Bethat as it may, within a very few days this 
memorandum and articles were prepared, and when 
we come to look at the memorandum and articles we 
find this. It is admitted that the memorandum and 
articles were the work of the promoters, and that is 
very plain. There are no bona fide shareholders in the 
ordinary sense at all. Seven gentlemen signed the 
memorandum. The first is John Marsh Evans, whom 
I have already described, fifty shares. The second is 
Mr. Pincoffs, whom I have already described, thirty 
shares, and then there are some nominal parties for 
five shares and ten shares each. It is immaterial to 
consider who they were. I am told two or three of 
them were clerks either of the baron, or somebody 
else; but it is not worth while to pursue that. By the 
articles of association the directors were to be those I 
have named. But there is this in the articles. AsI 
have already explained, you could not possibly get 
more than three directors, because the other two were 
abroad; you could not be expected to get more, and 
therefore we find that, by the 77th clause, “‘ two direct- 
ors shall form a quorum for the transaction of busi- 
ness.””? So that here is an arrangement already made, 
by which any two of these three might really transact 
any business at all. 

That being the position of matters, we find what I 
ought to have mentioned before, that the name of Mr. 
Evans was inserted in the contract with Mr. Chatteris 
as the actual purchaser; and then we find onthe same 
20th of September a new contract entered into be- 
tween Mr. Evans and Captain Pavy, who was, of 
course, the mere nominee of Evans, and who agrees to 
purchase of Evans for £110,000. That contract recites 
the contract between Chatteris and Evans, but it does 
not state in the recital the price of £55,000. But it 
does contain a statement that it is believed the prop- 
erty is worth £110,000. The next step that is taken is 
to a prospectus. As far as I can see, that was 
There is no doubt the prospectus 
was submitted in draft for the approval of Baron 
Emile Erlanger himself, and that it was finally drawn 
up and settled by his agents under his instructions. 
When everything was ready, the next step that is taken 
after the registration is to obtain a meeting of the di- 
rectors. Now that meeting of the directors takes place 
on the 29th of September, 1871. Up to this time Mr. 
Westall was the solicitor of the syndicate; and, as far 
as I can find, he was the solicitor of no one else. On 
this day, the 29th of September, three directors meet, 
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Mr. Evans, Admiral Macdonald, and Sir Thomas 
Dakin. At that meeting (I am not going to read the 
minutes in full) the contract between Evans and Pavy, 
which was a conditional contract—that is, Pavy was 
put as trustee of the company, but the contract itself 
was intended to be adopted by the company—is 


adopted by the board of directors. Mr. Westall is‘ 


named as the solicitor of the company, or his firm of 
Westall & Roberts is so named, and the prospectus is 
directed to be issued to the public. Now, I may men- 
tion that of the £110,000, £80,000 only was to be paid in 
cash, and £30,000 in shares. Therefore there were a 
number of shares belonging to the syndicate which 
would be allotted to them as paid-up shares. This 
prospectus which was issued to the public attracted, 
of course, a very large number of shareholders. The 
shares having been subscribed for, the company di- 
rected possession to be taken some time in the follow- 
ing month of October. They paid the £80,000 on the 
2nd of November to the Baron Emile Erlanger, they 
allotted the shares to Mr. Evans, and they were re- 
distributed by him, and at that time, with one excep- 
tion, the contract was, so to say, complete. The ex- 
ception was that there seems never to have been an as- 
signment of the legal estate; the legal estate appar- 
ently remains in Mr. Evans, the vendor. 

The next thing that takes place is in February, 1872, 
after the adjourned first meeting of the company (the 
first meeting was merely to adjourn), at which some 
conversation took place, which I will refer to more in 
detail hereafter; for it forms the ground of one of the 
defenses as regards what took place in reference to the 
purchase. There was then another general meeting in 
June following of the same year. At that general 
meeting a committee was appointed to investigate the 
matter. That committee, having taken the advice of 
counsel, investigated the subject and reported. There 
seems to have been intermediate negotiation, which it 
is not necessary to comment upon, and the bill in this 

‘ suit is filed on the 24th of December, 1872. 

I will say one or two words about the prospectus, 
which appear to me to be very material. First of all 
the prospectus is complained of, and I think fairly 
complained of, upon one ground, which is, that, after 
stating the quantity of phosphate upon the island, it is 
putin this way: ‘‘A report, made after a careful sur- 
vey, estimates the deposit at 700,000 tons at the least; 
and for ten years there has been a steady and continu- 
ous supply, proportionate to the labor and capital em- 
ployed.” Ishould have thought, and I suppose any 
one would have thought, that that was a recent report 
and a recent survey. It turns out, however, that the 
report was made in 1865, and the survey in 1864. There 
is one other ground of complaint which is very import- 
ant. As regards this contract, all we have is this: 
“The directors have entered into a provisional con- 
tract to purchase the property, including the lease of 
the island, as from 29th September, 1871, together 
with all buildings,” ete., “for the sum of £110,- 
000. Copy of this contract, which is dated the 20th of 
September, 1871, and made between John Marsh 
Evans, of the one part, and Francis Pavy, on behalf of 
the company, of the other part, may be seen at the of- 
fice of the company’s solicitors.”” If they went to see 
it (and, I think, in a court of justice, the shareholders 
can not complain that they did not go to see it; and 
they must be treated as having notice of the contents 
of that contract) they would have found a recital of 
the contract from Charteris to Evans, omitting the 
price, and they would have found a statement that it 
was believed the. property was worth £110,000; but 
whatever defects were afterwards found out, it was to 
be taken without compensation. 

Therefore, the first remark that is to be made upon 





this prospectus is that it omits some very material 
things. It is a prospectus which was issued, in my 
view of it, by the promoters. It was actually prepared 
by them. It was brought ready printed to the meet- 
ing. It was nominally adopted by the directors; but, 
as I said before, I look upon two out of the three 
directors as merely the promoters in another shape— 
merely agents for the promoter. Their adoption of 
the prospectus would not make it more or less the act 
of the promoters. It was in fact the prospectus of the 
promoters. It does not state who the real vendors are, 
and that, I think, was a very material circumstance. 
Nor does it state what the price they gave for it was. 
Now, understanding as I do that promoters of a com- 
pany stand in a fiduciary relation to that company 
which ‘s their creature, in this case it is emphatically 
so; for-up to this time there was not really a single 
bona fide shareholder distinct from the promoters. 
Even Sir Thomas Dakin, when the prospectus was is- 
sued, had not taken any shares, although he intended 
to take some, and did ultimately take fifty, and paid 
for them; acting as a director of the company, he would 
be liable to take them, but he had not taken them at 
that time. Persons in a fiduciary position must make 
full and fair disclosure when they are about to sell 
property to those in respect of whom they stand in 
that relation. Is it a fair thing to omit stating that the 
persons themselves are the owners of the property? 
That, I think, is obviously not fair. Is. it a fair thing 
to omit to state they have just purchased the property, 
at the valuation sanctioned by the court of chancery, 
for half the amount? I do not think it is absolutely 
necessary in all instances that the price should be 
stated; but, looking at the peculiar position of the par- 
ties, I think it was not a full and frank disclosure in 
this instance, though, even if it had been stated, I do 
not think, from the other circumstances of the case, 
my judgmeut would have been different from what it 
is now. 

The next point is this. The prospectus states that 
the directors had entered into a provisional contract to 
purchase the property from Evans. Was that true? 
Was it not a material misstatement? I think it was a 
very material misstatement. First of all the statement 
is, “‘the directors.” Now, it is quite impossible that 
‘the directors”? can mean the two gentlemen who, on 
the 29th of September, or the three gentlemen who, on 
the 29th of September, approved of the contract, be- 
cause the contract is dated on the 20th, and it so ap- 
pears on the face of the prospectus. It is stated to 
have been entered into by “ the directors.”? That must 
mean the five gentlemen named as directors. It must 
be a representation that those five people have entered 
into this contract. But then it was said to us—‘‘ they 
tell you in the prospectus that John Marsh Evans is 
the vendor.” It becomes still more important then to 
see that you have four people to investigate and check 
the transaction. It becomes still more important, when 
you see that one director is himself the vendor, to 
know you have four persons of very high position, who 
would be likely to exercise great care and caution be- 
fore joining a concern of this kind, knowing the fact 
that John Marsh Evans was the vendor, and that they 
had taken the trouble themselves to investigate the 
matter before they entered into the provisional agree - 
ment. But, as I said before, it was not true. They 
had nothing whatever to do with the previsional con- 
tract; it was really entered into by the promoters, and 
it was not sanctioned by anybody on behalf of the com- 
pany until the 29th of September. It is, indeed, noth- 
ing more than a mere pretense or sham contract, entered 
into by one agent of the promoter, who agrees to sell, 
with another agent of the promoter, who agrees to 
buy. There is really nothing more in the contract 
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when you come to examine it; there really was noth- 
ing more in it when it came to be adopted than when 
it was entered into; and it was not a transaction which 
eould in any sense bind the company. Then how does 
the representation to the shareholders become ma- 
terial? It is a question of substance. These people 
who were nominated as directors (and who, as I think, 
ought to have been nominated fairly and honestly with 
a view to the protection of the company) by the pro- 
moters, who were themselves in a fiduciary position 
as regards the company, had a duty to perform,—not 
to the then nominal shareholders, for there were really 
none, although there were persons who had agreed to 
take shares,—but to the future shareholders, who were 
to ferm the real company; and if it could be shown 
that every human being who came into the company 
took his shares upon a full disclosure of every material 
fact, it might well be that it was a sufficient confirma- 
tion on the part of the company that they, having paid 
the money, as they did, which had been subscribed by 
the people, under those circumstances, would not be 
entitled to rescind it. But beyond that I think it is 
hardly material to inquire as to the nature of the rep- 
resentations upon which ‘each shareholder really took 
his shares. It is not pretended that every one of them 
knew it. As far as I know, no one appears to have 
known it, except one single individual. 

That being the position of matters, can it be said 
that there was any binding contract at all upon the 
company? I think not. I think the promoters, being, 
as I said before, in a fiduciary position, and not only 
having avoided making a complete disclosure,— not 
only having concealed material facts, but having mis- 
represented material facts, therefore there was no 
binding contract on the company at all. 

Then it is said, that, assuming that to be so, this is 
not a case in which the company can get rid of the 
contract. It was said, first of all, that it would be do- 
ing great injustice; that if you rescind the contract 
and return this property, which appears to be, as I 
said before, a valuable property, but still not so valu- 
able as to be worth £110,000, you thereby enable the 
company to obtain more than the value of the prop- 
erty, and divide it,—not only amongst those share- 
holders who knew nothing about the matter,—but also 
amongst several shareholders who knew all about it. 
It is said that that would not be doing justice, and that 
the suit can not be maintained in this form, because it 
will not do justice. But that argument goes too far, 
because it would apply to a case of the grossest fraud 
in every instance in which one or more of the actual 
shareholders of a company took part in that fraud. 
The company is the body with whom, by its agents, 
the contract is entered into. That must be the body 
to set it aside. If the agents had no power to bind, it 
seems to follow as a matter of course. If those doc- 
trines were once allowed to prevail, you would only 
have to corrupt one single shareholder, in order to pre- 
vent a company ever setting the contract aside. It 
may be said, you give back to the shareholder, who 
was a party to the fraud, a profit, because he will take 
it in respect of his shares, and as between co-conspir- 
ators there is no contribution; therefore his brother- 
conspirators, who are made liable for the fraud, can 
not make him repay his proportion. But the doctrine 
of this court has never been to hold its hand and avoid 
doing justice in favor of the innocent, because it can 
not apportion the punishment fully amongst the guilty. 
You may have a dozen parties to a fraud defendants, 
and one decree or judgment go against all; and if it is 
a fraud of that character which does not entitle any 
one of them to bring an action for contribution, the 
plaintiff may, at his will and pleasure, enforce that 
judgment against any one of them, and in that respect 





perhaps pass over the most gulty of the lot; and still 
there is no remedy as between those who commit the 
fraud. It is one of the consequences—one of the pun- 
ishments of fraud—that there shall be no such remedy, 
and that the guilty party, though not the most guilty 
party, may suffer the greatest amount of punishment. 
It is one of the deterrents to prevent men committing 
fraud. I do not see any ground of natural justice, or 
any ground of policy, which should prevent the court 
rescinding the contract in the case I have put. 

Then it is said that, however that may be as a gen- 
eral rule, it does not apply to a case where a company 
is formed for the sole purpose of carrying on the busi- 
ness which has been purchased, and that, if the com- 
pany rescind the contract, the effect will be that the 
company will come to an end, and that the funds will 
be distributed in a manner different from that which 
is prescribed by the Companies’ Act, 1862. To that I 
think there are two answers. First of all, that is not 
the case with this company., When you come to ex- 
amine the articles and memorandum of association, 
you will find that it is formed for purchasing or leas- 
ing and working the mines, etc., in the Island of Som- 
brero, and power is given to the company by the 82nd 
article—first, to adopt and carry into effect the partic- 
ular contract in question; secondly, to alter or vary at 
their discretion “ any contracts or engagements by or 
on behalf of the company, or the terms and conditions 
thereof, or the time or manner at or in which any pay- 
ment, or securities, or obligations in respect of any 
such contract or engagement may be payable, and 
make such payments, securities, or obligations payable 
at other times, or in another manner than may have 
been originally agreed upon, or grant or enter intoa 
new or other contract or engagement in lieu thereof, 
or in exchange therefor;” and thirdly, “ they may ap- 
ply for and accept, for g~nd on behalf of the company, 
all or any concessions, grants, confirmations, powers, 
and privileges from her Majesty, or from foreign gov- 
ernments.” First of all, they could enter into a new 
contract, if they thought fit, at a different price with the 
defendants after the rescission of this contract. Sec- 
ondly, assuming that to be improbable or out of the 
question, they could apply to her Majesty for a grant 
in reversion after the expiration of the four years of a 
lease of this island, and work it on the expiration of 
the present lease. 

Therefore it is not true that this company will neces- 
sarily come to an end, unless they are minded to put 
an end to it, by the rescission of this contract. But 
even if it were true, it appears to me to make no differ- 
ence as a question of law. If a company is formed to 
buy a building estate and erect houses upon it, and 
they are grossly defrauded both as to the title and the 
nature of the property bought, is it to be said that the 
party committing the fraud is not to be made liable to 
take back his worthless property because thereby the 
company would cease to carry on business? I can not 
see the equity of alleging that by way of defense. It 
appears to me rather an aggravation of the offense 
committed by them, the result of which has been to 
give so many worthy people so much useless trouble 
in forming a company which altogether fails by reason 
of the fraud practiced upon them. It appearsto me, 
therefore, there is nothing in that defense 

It is only necessary to notice one more aefense. It 
was said that, at all events, this particular company is 
prevented by laches and acquiescence from now seek- 
ing to rescind the contract. They paid for it in No- 
vember, and shortly after that time they began to 
work it. They have worked it, it is stated, until the 
time of filing the bill, or, at all events, after the meet- 
ing of June, 1872, when the inquiry took place, and 
they had notice, so it is said, as early as February, 

















THE CENTRAL LAW JOURNAL. 





517 








1872, at the general meeting of the company, of all the 
material facts, and they chose, because they then had 
a flourishing report sent over by their manager from 
the island, to continue to work the business and carry 
on the trade of mining in the island, knowing the 
nature of the transaction which is now complained of. 

First of all, as a question of fact, I do not think the 
facts are so made out from the report of the meeting. 
All that took place was this: A shareholder—I am 
told it was Mr. Stephenson; in fact, it appears so from 
the affidavit he has himself made—says, “‘I came to 
the meeting with a feeling of dissatisfaction, which 
your statement has allayed.”? What was the meeting? 
It was the ordinary general meeting of the company; 
it was not held to consider this subject at all, but sim- 
ply to receive the report in the ordinary way. He goes 
on to say: “I mention these rumors that you should 
have an opportunity of contradicting them.” Mr. 
Stephenson only called them rumors. “It is stated 
that this company was not bought direct from the 
liquidator, but from a third party, an intermediate 
party between this company and the liquidator—bought 
one day at a very little over £50,000, and within afew 
days afterwards sold to this company at £110,000. 
Now, if the directors entering into this matter were 
satisfied the thing was a good bargain at £110,000, I do 
not know we have much to do with the matter except 
this,’”’ and then he asks if the same man was the buyer 
and seller. He then goes ontosay: “Ithink it was 
an improper transaction that one of the directors 
should be both the buyer and the seller of the proper- 
ty. That requires a little explanation on the part of 
the Board.” Sir Thomas Dakin was in the chair, and 
all he says is this: “I read very carefully the pro- 
spectus; knowing the character of the liquidator, who 
vouches for the figures, I went entirely on the pro- 
spectus put before me when I was asked to take shares. 
Looking to the prospectus, and the names connected 
with it, Iwent by that, and joined the company, be- 
lieving then, as I have since reason. to believe, it is an 
important company,” &c.; meaning this, that he had 
made no investigation, and nobody supposes thet he 
did, or that any one did. As I said before, it is not 
very likely that the others did. Sir Thomas Dakin goes 
onto say: ‘“Idonot know anything at all about the 
sale or purchase of this matter, but I have heard some 
rumors as the shareholder has. I have made inquiries, 
and Iam told Mr. Evans bought this property, with 
other gentlemen, fully a month before the company 
was thought of or projected.”” Therefore his inquiries 
really come to nothing more than this—he imagined 
Mr. Evans was one of the real purchasers, and that he 
bought it with other gentlemen. Then he goes on to 
say: ‘It was looked upon that he had got a bargain, 
and cheap.” So that he did not even then know the 
facts, and what he had heard was a mere rumor, not 
an ascertained faet at all. Then he goes on tosay: “If 
they clearly stated what the arrangement was, I do not 
think we have any reason to complain. It appears to 
me that the contracts between Mr. John Marsh Evans 
and Mr. Pavy, on behalf of the company, were stated 
in full in the prospectus, and all those persons who 
joined the company were invited to look at them. 
Whether it cost £50,000 or £100,000, I do not think is 
material to the question.””?’ Then he goes on to say: 
“T did not ask any question whether the purchaser 
made money by a good bargain; the question is 
whether the thing is fairly stated in the prospectus, 
whether it is worth what is given for it, and 
whether it is likely to produce a profit to the share- 
holders.” That is all that takes place about the mat- 
ter, and then it drops. The substance of the thing is 


this, that an outside shareholder has heard some ru- 
mors of an indistinct character, and the chairman has 





heard some rumors of an indistinct character, too. 
Neither of them knows the facts,and that is gravely 
represented as a notice to the company—notice, that 
is, not merely to the men who attended the meeting, 
but notice to those absent from the meeting, 
and notice to the whole company, of the true state of 
facts, which should immediately have put them upon 
inquiry, under the penalty of having the transaction, 
which was open to rescission, confirmed, simply because 
they did not act immediately. I must say anything 
more flimsy in the shape of information I have never 
seen—a shareholder getting up at a public meeting and 
simply saying he had heard rumors; the chairman 
saying he knew nothing about it, but that he had heard 
some rumors. 

It appears to me that that is utterly insufficient to 
affect the company with notice at all; and even if it 
had been sufficient, the company must have had time 
to make inquiries. They could not have appointed a 
special committee to make inqniries at that meeting; 
they do at the next meeting in June, and then a cor- 
respondence takes place. These bodies can not move 
very fast; they must have fair and reasonable time, 
and it does not appear to me that even now sufficient 
time would have elapsed to preclude them from re- 
scinding the contract if they were otherwise entitled to 
rescind it. 

This, I think, disposes of the defenses upon the main 
point, and it only remains now to notice a single de- 
fense made on behalf of the executrix of Vilmet, who, 
it was said by Mr. Bristowe, ought not to be made lia- 
ble even if the other members of the syndicate were 
made liable. Now Vilmet was, it appears, an original 
member of the syndicate. He died after the suit was 
instituted, and his executrix is made a party by amend- 
ment. It was contended on her behalf that, as this 
was in the nature of an actio personalis, the executors 
can not be made liable after his death at all. But the 
simple answer to that is, that it is an action against 
partners. They are all jointly and severally liable for 
the acts of misfeasance committed by their managing 
partners. It is not a mere action for damages brought 
against the testator, but it is one to make his estate 
liable in common with his partners, and the action has 
no relation to those singular actions which have been 
held to die with the person, and the doctrine of which 
certainly ought not to be extended in the present day 
so as to do injustice, as between the estate of the dead 
man and his living co-partners. 

It appears to me there is no ground whatever for the 
suggested distinction, and it is my judgment that judg- 
ment should be pronounced for a rescission of the con- 
tract against all the defendants—they are all liable— 
that is, against all those who were members of the syn- 
dicate. Of course, there is no case as against the 
defendants who were not members of the syndi- 
cate. 

JAMES, L. J.: 

In this case the Vice-Chancellor appears to have pro- 
ceeded, to a great extent, upon what was supposed to 
have been said in Gover’s case. Now, I adhere entire- 
ly to what I said in Gover’s case,—that is to say, that 
it is quite open to a man to buy any property, at any 
price he likes, with a view or in the hope of selling that 
property to any company that he can get to buy it, if 
that is the mode in which he intends to dispose of it. 
A man may buy at any price, and may sell at any price 
that he can get fairly for it. But that has nothing 
whatever, as it appears to me, to do with the equity of 
this case. The question here is, whether a man, who 
has so bought at a low price, has obtained a higher 
price fairly and properly in accordance with the view 
which the court of equity takes of such transac- 
tions. 
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Now, in this case it appears to me that the decree 
follows almost necessarily from two or three proposi- 
tions. A promoter is, according to my view of the 
case, in a fiduciary relation to the company which he 
promotes or causes to come into existence. If that 
promoter has a property which he desires to sell to the 
company, it is quite open to him to do so; but upon 
him, as upon any other person in a fiduciary position, 
it is incumbent to make full and fair disclosure of his 
interest and position with respect to that property. I 
ean see no difference in this respect between a pro- 
moter and a trustee, or a steward, or agent. 

Such full and fair disclosure was not made in this 
ease by the syndicate, and it is admitted that the syn- 
dicate were the promoters. Perhaps, in order to show 
the extent to which they and Baron Erlanger, on their 
behalf, were the promoters, the real founders of the 
company, it may not be unimportant to refer to one or 
two passages in Baron Erlanger’s answer. He says: 
“As soon as it was determined by the syndicate to offer 
the property for sale to a public company, the said 
Thomas Westall ” (who was the solicitor of the syndi- 
cate) “prepared the memorandum and articles of asso- 
ciation of such a company, and applied to the Registrar 
of Joint Stock Companies to register the same.”” Then 
a little farther on he saysthis: ‘ With this object I 
applied to M. Drouyn de Lhuys, in the bill named, 
who was the President of the Societe des Agricultures 
de France, and I requested Mr. Frederick Pincoffs, to 
whom I had promised a small participation out of my 
own share, to apply to the defendant Sir Thomas Da- 
kin, who was then Lord Mayor of London, to whom he 
was well known, and who was, as I was informed, in- 


Reginald John Macdonald, having asked me some time 
previously, if ever I had the opportunity, to recom- 
mend him for some profitable occupation in the city in 
which his knowledge and experience might be of use, 
it occurred to me that he would be a very proper per- 
son in this case to be a director, particularly as I knew 
him to be well acquainted with the Island of Sombrero, 
having had for some years the supreme naval com- 
mand in those quarters. I accordingly applied to the 
defendant Roland John Macdonald to become a di- 
rector.” And then farther on he says: “Shortly be- 
fore the registration of the plaintiff company, Edward 
Backhouse Eastwick, C. B., a member of Parliament, 
applied to me personally to be allowed to join the 
board of directors of the plaintiff company,” showing, 
of course, that Baron Erlanger was the entire master 
of everything that was done and that has been done in 
the company. I think he says somewhere else that the 
syndicate registered the company. That was their 
position. They did not state the fact anywhere that 
they were the real vendors. The nominal vendor, in 
whose name everything appeared to be, was a gentle- 
man of the name of Evans, whose position in relation 
to Baron Erlanger the Master of the Rolls has referred 
to. 

Now, it is said: Still they knew that they were go- 
ing to give £110,000 for the property; and what does it 
signify, whether they were giving £110,000 to Baron 
Erlanger or to Mr. Evans, Baron Erlanger’s undis- 
closed clerk? It is not for us to say what motives may 
influence men’s minds, or how people may be influ- 
enced by not having that full disclosure which the rules 
of equity require persons in a fiduciary position to 
make; but I can for myself conceive it to make a very 
great difference indeed in the minds of persons minded 
to speculate in such matters, whether they were buying 
a@ property which Baron Erlanger and his associates 
were selling, or whether they were buying a property 
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which Baron Erlanger and his associates were buying 
with them. The fact that Baron Erlanger was con- 
cerned in getting up and promoting a company must, in 
my judgment, have oozed out. If anybody had asked 
M. Drouyn de Lhuys; if anybody had asked Alderman 
Dakin; if anybody had asked Admiral Macdonald or Mr. 
Eastwick anything about this company,—they would 
only have said, “Baron Erlanger is jojning it, and 
therefore we can have no doubt it is a very good com- 
pany ;”? and anybody who had heard that Erlanger was 
the promoter of the company, and that he was the 
person who was getting it up, and with whom he was 
to be partner, would have said, “ It must be a very 
good thing indeed.” Therefore, it is not a technical 
rule at all which requires’ that a vendor in any respect 
in a fiduciary position should tell the exact truth, 
should say he is the vendor or state the interest that 
he has. And upon that broad principle I think that 
this company, whenever they discovered the fact that 
the full disclosure which the rules of equity require 
had not been made, were entitled to have the contract 
set aside. 

Then it is said, and the Master of the Rolls has dealt 
with it, that there was knowledge, and with knowledge 
acquiescence or laches on the part of the company. I 
mentioned, in the course of the argument, that that 
meeting at which it was supposed this knowledge was 
acquired, or was supposed to exist, so far from being, 
according to my view of the case, at all in favor of the 
defendants’ contention, was very much indeed in favor 
of the plaintiffs’ view—viz., that there had been prac- 
tically a successful concealment, because, if it had been 
well known, if all or many of the shareholders, or if 
any of those shareholders who were concerned in the 
transaction had known the real facts of the case—had 
known that Baron Erlanger had bought for £55,000 and 
was selling for £110,000—it could by no possibility have 
been mentioned in the way it was by Mr. Stephenson 
saying at that meeting, “‘I have heard a rumor.” In 
the cross-examination, I think, it came out that he had 
heard, in the train going to or coming from Brighton, 
a rumor that that which the vendors were offering for 
£110,000 was bought a few days before for £55,000. 
Nobody said “‘ We all know it—it is perfectly well 
known.” Sir Thomas Dakin, the chairman, did not 
say, “I know it perfectly well.”” He says, “I have 
heard a rumer of the same kind myself; but the com- 
pany is a very good one, and we had better not trouble 
ourselves too much about it.”” That does not prove 
that any knowledge had been acquired up to that time, 
and to say that that sort of talk amongst shareholders 
who had met at the first meeting of the company—al- 
together a pro forma meeting, and which had not been 
called for that purpose, but for ordinary business—to 
say that that is knowledge by which the company is to 
be bound, and that by that the company is to be fixed 
with notice, seems to me to be rather a reductio ad 
absurdum. But before the next meeting probably the 
rumor had become more frequent, knowledge had be- 
come more spread about it, and at the same time peo- 
ple had been stimulated into inquiry by finding that 
the property was not so good a property as they had 
been told it was. No doubt they were stimulated by 
that, and at the next meeting, in the month of June, 
1872, the whole capital having been paid only in the 
month of October before, suspicions are excited, a 
committee is appointed, and that committee makes 
its inquiries, and within a very reasonable time after 
that the bill is filed in December, 1872. It is quite im- 
possible to say that there ever was a case with less of 
delay, less of acquiescence, and less of aches than there 
is in this case. 

Then it is said that the company is not the proper 
plaintiff, because the company is composed of different 
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shareholders, having different interests, and that 
itis impossible to do equity between the defend- 
ants and the different shareholders, if you do not 
allow every shareholder to file his own bill or bring his 
own action against the persons who misled him. No 
doubt a shareholder might have an action against the 
individuals who willfully deceived him—a shareholder 
may have that, more particularly under section 38 of 
the Companies’ Act, 1867. But the ordinary remedy 
of a shareholder in a case of this kind would be to say, 
“You, the company, through and by your directors, 
led us into this thing—we want to rescind the contract 
as between us and the company.” It is the remedy of 
the shareholder to be relieved from his character of 
shareholder, and the company alone has a right to deal 
with the contract to which the company as a company 
is party. Supposing the contract had been a contract by 
which the company was bound to-day to pay £100,000; 
it would be impossible for the present shareholders to 
say, “ We are not bound by that—you must go and sue 
the shareholders who were shareholders at the time of 
the eontract.”? Snpposing, instead of this being a bill 
filed by the company to get rid of a contract, by which 
they were made to give a large price for that which they 
think was worth so much less—suppose it had been the 
converse and this company, if Mr. Chatteris will 
excuse me for referring to this as a possible case—sup- 
pose this company, by bribing Mr. Chatteris, had 
bought for £55,000 from the old company that which 
they knew was really worth £110,000, and they had 
done that through a scheme between them and Chat- 
teris, who would be the persons against whom a bill 
would be filed to set that aside? It would be the com- 
pany. It would be no answer then to say, “* You must 
go to the shareholders who did it—you can not come 
upon the company—the company is now composed 
of different shareholders, and therefore you must 
go back to the persons who were then share- 
holders.”? The truth is that the company repre- 
sent the contracts of yesterday as of to-day, 
as they will to-morrow or the next day or next 
year, or any time hence, or at any time back. They 
represent the contracts which were made by the com- 
pany; they are liable upon the contracts, and they 
have every right in respect of those contracts which an 
individual would have, if he was in the like case or was 
under the like liability. Therefore, I am of opinion 
that the company not only can sue, but that the com- 
pany was the only proper plaintiff that could sue upon 
the case made by this bill. 

I am of opinion, therefore, that all the defenses fail, 
and that the decree which the Master of the Rolls pro- 
poses to make is the right decree. 

BAGGALLAY, J. A.: 

I am of opinion that the appellants are entitled, as 
against the respondents who were members of the 
syndicate, to a decree substantially in accordance with 
the relief prayed by the first twoparagraphs of the prayer 
of the plaintiffs’ bill. In arriving at fhis coriclusion, I as- 
sume that at the time of the purchase of the Sombrero 
mine by the syndicate, as represented by Baron Erlan- 
ger, through the agency of Messrs. Evans & Westall, 
neither of these gentlemen stood in any fiduciary posi- 
tion to the company which was subsequently formed. I 
treat the transaction as an honest purchase of the prop- 
erty by the syndicate, with the intention of realizing a 
profit either by re-selling it or by working the mine 
themselves, but with no intention, at the time of mak- 
ing the purchase, of forming the company they subse- 
quently promoted. They had this mining property, 
which they had a perfect right, not only to sell to a 
company, but also to form, or join in forming, a com- 
pany for the purchase of, provided they did it in a 
proper manner. Here, again, I may say that, as at 
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present advised, not having heard any reply from the 
plaintiffs’ counsel, I see no reason for thinking that the 
syndicate, or the active members of it, or their agents, 
had any reason to think that the price they were asking 
was extravagant or unreasonable in amount. 

We come then to consider the circumstances under 
which the company was formed and the contract en- 
tered into and adopted. The syndicate were, in sub- 
stance, not only the vendors of the property, but also 
the promoters of the company which was formed to 
purchase the property, and in such a case the syndi- 
cate, as promoters, were in a fiduciary relation to the 
company, and it was essential that the public, who 
were invited to become, and who were expected to 
become, the shareholders of the company, and to con- 
stitute the company, should have the fullest informa- 
tion as to all the surrounding circumstances. I need 
not refer in detail to what really took place, as the 
Master of the Rolls has done so in a very exhaustive 
manner. But I can hardly conceive anything more 
carefully arranged for concealing that information, 
which it was essential should be afforded, than the 
course pursued by the promoters upon the occasion in 
question. As soon as the promoters had determined 
to form a company, a memorandum and articles were 
prepared by Mr. Westall, the solicitor of the syndicate, 
and naturally in a form well adapted to carry out the 
objects which the syndicate had in view. A contract 
was then entered into by Mr. Evans, the agent of the 
syndicate, in whose name the original purchase had 
been made, with Captain Pavy, who, having regard to 
the circumstance of there being at this time no other 
intended shareholders of the company than the syndi- 
eaté and their friends, must also be treated as the 
agent of the syndicate. This contract, the terms of 
which I need not particularly state, is then approved 
by a board of directors constituted in a very singular 
manner. The articles had named five directors, as to 
two of whom it was improbable, if not quite impossi- 
ble, that they could act at the time the contract was 
adopted and confirmed, as it was, by a board composed 
of three directors. One of these—Mr. Evans—was 
admittedly disqualified by reason of his interest in the 
subject-matter. But still it was provided by the arti- 
cles that two should form a quorum and be competent 
to act. Here, again, it can not, in my opinion, be 
doubted upon the evidence before us that one of the 
remaining two directors, Admiral Macdonald, was 
simply the nominee of, and intended to become a 
trustee for, Baron Erlanger, the active member of the 
syndicate. As regards the remaining director, Sir 
Thomas Dakin, I can see no reason to doubt his per- 
He had consented to become a di- 
rector upon the faith of the prospectus, a draft of 
which appears to have been handed about amongst the 
syndicate and their friends. He offered to take and did 
take and pay for fifty shares; so that he had a consid- 
erable stake in the company. It is impossible, how- 
ever, not to appreciate the influence which indirectly, 
if not directly, must have been exercised over both Sir 
Thomas Dakin and Admiral Macdonald by their pre- 
vious intercourse with Messrs. Evans & Westall, and 
the presence of those gentlemen at the meeting of the 
29th of September, at which the contract was approved 
and the prospectus was ordered to be issued. 

As regards the prospectns, I merely desire to make 
one observation. I rather gather from the judgment 
of the Vice-Chancellor in the court below, that he was 
of opinion that more information was really given by 
that prospectus, than it appears to me was actually and 
in substance given. It is quite true that in one passage 
it is stated that a “ copy of this contract, which is dated 
the 20th of September, 1871, and made between John 
Marsh Evans of the one part, and Francis Pavy on 
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behalf of the company of the other part, may be seen 
at the office of the company’s solicitor.” It has been 
argued that the reference here to the 20th of Septem- 
ber, 1871, taken in connection with what appears in 
the earlier part of the prospectus, to the effect that 
Mr. Evans was one of the directors of the company, 
was an intimation to any person who read the prospectus 
that one of the directors was the vendor. It is quite 
true that, if the prospectus were carefully spelt out, 
and the paragraph at the end compared with the para- 
graph at the beginning, some such conclusion might be 
arrived at. But I do not think it a necessary conse- 
quence, or that it would at once strike any person 
reading it, more particularly as it is quite possible (as 
was suggested in the course of the argument), that a 
person might think that, Mr. Evans being a director, 
the information given was all that was essential and 
that ought to be given. Then, again, I think that per- 
sons reading this prospectus were misled, or, rather, 
were drawn away from any such consideration. They 
might have gone through the prospectus itself and 
seen, by what is stated in another paragraph, that the 
directors had entered into a provisional contract, and 
when they saw the names of five directors,—for this 
would imply that all the directors named had entered 
into the contract,—when they saw the names of the 
directors and the high position they occupied, they 
would naturally be led away from doing that which 
perhaps they might otherwise, as prudent men, have 
done, go to the office of the solicitor and ask to see the 
Memorandum and articles, and ask to see the contract; 
and if they had done so, they would have seen a refer- 
ence to another contract, but no recital of the price 
given for the property. I think, therefore, that, as 
regards the prospectus itself, it really does not give 
that amount of information which should have been 
given; and, taking all these various circumstances 
together, it appears to me that, the obligation being on 
the promoters in this case to give the fullest and 
fairest information to the real purchasers of the 
mining property, and that information not having 
been given, the appeal must be allowed. 

JESSEL, M. R.: 

The judgment will be to set aside the contract, to 
direct the repayment of the £80,000 and interest, to 
direct the return of those shares which have not been 
parted with, and to take an account of those shares 
which have been sold or parted with, and of the 
profits arising from such sale. 

Appeal allowed with costs. 


NoTEe.—The above clear and comprehensive analysis of 
the relations between a corporation and its promoters or 
projectors will be read with interest in this country, where 
nearly all important enterprises are passing into the hands 
of corporate organizations. 

The term promoter has a definite meaning in English law, 
in connectior. with the English system of organizing corpo- 
rations. (See Green’s Brice’s Ultra Vires, chapter vii.) 
Under our general incorporation laws, as to subsequent 
subscribers, all the original incorporators, in one sense, are 
promoters, though it is well understood that the projectors 
of the enterprise—the parties whose efforts have brought 
the corporation into existence—are not necessarily the in- 
corporators, and yet are the real promoters. 

The decision in the principal case is clearly based, not 
upon anything technical in the relation of promoter in 
England, but upon the ground of the existence of a relation 
to which a fiduciary character was attached, which not only 
prevented a personal profit, but rendered the contract itself 
voidable; and this, too, although all the judges treat the 
original purchase by defendants as an honest one, made 
with the belief that the property was valuable, and with 
the bona fide intention of selling at a profit, or of working 
it themselves. It is noticeable that the court treat the 
equitable principles governing the transaction as so axio- 
matic, that not a single authority is cited (except Gover’s 
«case, by Lord Justice James, by way of explanation.) See 





Lindley on Partnership, p. 497, and cases cited. The 
relief sought was in the alternative a rescission of the con- 
tract, as granted, or a recovery of the profit realized by de- 
fendants. For an action atlaw, under a similar state of 
facts, in which the latter relief was granted, see Simons v. 
Vulcan Oil Co., 61 Penn. 202. 

The Gover case (L. R. 1 Ch. D. 182), on which the Vice- 
Chancellor, in his judgment below for defendants, relied, 
decided a very different question. There the plaintiff, under 
the Companies’ Act of 1867,claimed to have her subscription 
annulled on account of the omission from the prospectus 
of an alleged fraudulent contract of one of the promoters, 
by which he realized a profit in a sale to the company. The 
court held that the remedy under the statute was against 
the accused party, and not against the company. It seems 
to have been conceded in the argument that the profit 
could not have been retained by the accused party as 
against the company. 

The principal case decides that the company was the 
proper plaintiff. This has been repeatedly held. The 
wrong committed is against the company, for which it alone 
can seek redress. If its funds have been wrongfully ap- 
propriated by its agents, it alone can sue for them. Mc- 
Ateer v. McMurray, 58 Penn. 126; McElhenny’s Appeal, 61 
Penn. 188. But if the corporation is under the control of 
the accused parties, or failed for any reason to pursue and 
collect its assets in such a case, under a bill by one or more 
stockholders in behalf of themselves and others interest- 
ed, making the corporation and the accused parties de- 
fendants, equity will give full redress. Getty v. Devlin, 
54 N. Y. 403. 

The right of subscribers to stock to resist the payment of 
their subscriptions, on the ground of misrepresentation 
and fraud on the part of the company in obtaining them, 
is well settled in this country; and in England the princi- 
ple has found recognition in the Companies’ Act of 1862. 
Yet this right must be promptly asserted, as soon as the 
fraud is discovered. Upton v. Englehart, 3 Dill. 496. 

The right of the individual stockholder for damages 
against the parties who have willfully misled him to sub- 
scribe, is discussed and sustained in arecent decision of 
the New York Court of Appeals. Miller v. Barber, 4 Cent. L. 
J., 177. If the misrepresentation was concerning the interest 
of the promoters in a contract which rendered them liable 
to the company, the e of ages would be deter- 
mined on the principle that plaintiff’s loss is the difference 
between the amount paid and the actual value of the stock. 

Perhaps it is not extravagant to say that,if the true rela- 
tions existing between the projectors of a corporation and 
the corporation itself, and its subsequent stockholders, as 
developed in the principal case, and in the case of Miller v. 
Barber, wu. s., were thoroughly understood by the people 
and the bar of this country, many plethoric purses would 
shrink, and many a defrauded victim regain his own. 
Neither of these cases states new doctrine. If the briefs of 
counsel in the principal case had been reported, they would 
have shown that the decision, though citing no cases, is 
fully supported by decisions almost innumerable, of the 
English Chancery Courts for a hundred years. Whenever 
the case has arisen, the same rules have been applied in 
this country. It is the simple application of the law of 
fiduciary responsibility to the relation existing between 
the projectors and directors of a corporation, and those 
who express their confidence by investing in its stock. 
Everything else follows this application as a necessary 
logical result. There is nothing abstruse, uncertain, in- 
definite, or technical about it. The law says, and has 
always said:+ “Thou shalt not steal.” Projectors and 
directors have thought, and appear still to think, that the 
word “Thou” does not mean them. In this they are mis- 
taken. Equity pierces all the disguises of legal form to 
reach the fraud, and is blind to any distinction between the 
fraud perpetrated by a projector or director upon his cor- 
poration and its unsuspecting stockholders, and the fraud 
perpetrated by a guardian upon his ward, the partner upon 
his co-partner, the agent upon his principal. It is uberrima 
fides, whichis exacted in all these relations. 

THE French Minister of Public Instruction has issued a 
decree making the study of political economy one of the 
subjects of examination for the degree of licentiate in all 
law schools. The legal journals of that country oppose the 
order on the ground that political economy is in no sense 
a branch of the law, and should be at the most only an 
optional study. 
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CONSTITUTIONAL LAW—POWER OF THE 
LEGISLATURE TO IMPOSE A LIABILITY 
ON A MUNICIPAL CORPORATION WITH- 
OUT ITS ASSENT. 


HOAGLAND v. THE CITY OF SACRAMENTO. 
Supreme Court of California, April Term, 1877« 


Hon. WILLIAM T. WALLACE, Chief Justice. 
“ JOSEPH B. CROCKETT, 
‘¢ ADDISON C. NILES, Associate 
‘¢ =AuGusTUS L. RHODES, { Justices. 
“ E. W. McKinstry, 


1. A MUNICIPAL CORPORATION I8 NOT LIABLE in law, nor 
in foro conscientiea for damages resulting from a canal dug 
without its authority, by virtue of an act of the legisla- 
ture, although the object and result of such canal is to pro- 
tect the lands of such corporation from injury by inunda- 
tion. 

2. AN ACT OF THE LEGISLATURE making such corpora- 
tion liable for the damages resulting from such work is in 
excess of the legislative authority, and can not be upheld. 

8. LEGISLATURE CAN NOT CREATE A CLAIM WITHOUT 
CONSENT OF PARTY.—The legislature may furnish a rem- 
edy, or may remove an impediment to the assertion of a 
legal or equitable right, but it can not, even against a mu- 
nicipal corporation, create a claim without the assent of 
those who are to contribute to its payment. 


John Heard, Jo. Hamilton and Henry Edgerton, for 
appellant; Haymond and Coggins and T. J. Clunie, 
for respondent. ; 

WALLACE, C. J., delivered the opinion of the court: 

This action was commenced in April, 1876, to recover 
of the city twenty-three thousand eight hundred and 
fifty dollars damages, with interest on that sum from 
December 24, 1867, in United States gold coin, with the 
costs of the action. 

The City of Sacramento appeared and filed a demur- 
rer to the complaint; the grounds “f the demurrer be- 
ing, first, that the complaint does not state facts suffi- 
cient to constitute a cause of action, and, second, that 
the cause of action in the complaint set forth is barred 
by the statute of limitations. 

The demurrer having been sustained, and judgment 
dismissing the action having been rendered in the 
court below, this appeal is brought for the purpose of 
reversing the judgment. 

The allegations of the complaint are substantially as 
follows: That, in the year 1862, the levee commission- 
ers of the city directed a canal to be cut above the 
mouth of the American River, and that, in the same 
year, the canal was accordingly cut, so as to straighten 
and turn the channel of the American River into the 
Sacramento River at a point one-half mile or more 
above the mouth of the American River, and opposite 
to the lands of the plaintiff, situated on the Yolo bank 
of the Sacramento River; and that, by means of said 
canal, the waters of the American River were conduct- 
ed into the Sacramento River nearly at right-angles to 
the course of the latter river. That, prior 4o the cut- 
ting of the canal, the waters of the American River 
had always been accustomed to flow into the Sacra- 
mento one half mile or more below the lands of the 
plaintiff, and that consequently those lands were 
never injuriously affected by the current or high waters 
of the American River. 

It is also alleged in the complaint, that, in the month 
of December in the year 1867, the waters of the Sacra- 
mento River being at the time comparatively low, 
those of the American River became very high, and 
flowing through the canal, passed into and through the 
Sacramento River, upon and against the lands of the 
plaintiff upon the western bank of the Sacramento, 





with such violence and force of current as to under- 
mine and utterly destroy a considerable portion of the 
lands with the dwelling-house, out-h , stables, 
barn, orchard and growing crops of the plaintiff, and 
greatly injure his other lands not wholly destroyed by 
the action of the waters of the American River. It is 
also alleged in the complaint that said levee commis- 
sioners ordered the opening of said canal, and caused 
it to be opened solely and exclusively under and by 
virtue of the authority conferred upon them by an act 
of the legislature of the state, entitled “‘An Act con- 
cerning the construction and repair of levees in the 
County of Sacramento, and the mode of raising rev- 
enue therefor; approved April 9, 1862,” and not under 
or by virtue of any authority conferred upon them by 
said city, its corporate authorities or government, but 
that said canal was cut for the exclusive use and bene- 
fit of said city, and the said city, ever since it was cut, 
has enjoyed, and still does enjoy its benefits. 

It is further alleged in the complaint that, on the 
11th day of March, 1876, an act was passed by the legis- 
lature entitled ““An Act to enable John Hoagland and 
others to sue the City of Sacramento;” and that, until 
the passage of that act, the plaintiff ‘*never had any 
right or claim against the said city, enforcible before 
the courts for the wrongs, injuries and damages” 
aforesaid. The act of March 11, 1876, entitled ““An Act 
to enable John Hoagland and others to sue the City of 
Sacramento” is certainly one of an extraordinary char- 
acter; in fact, neither the researches of counsel, nor 
our own, have discovered its parallel in the history of 
legislation in this country. It provides in substance, 
that it shall be lawful for the plaintiff to sue the city, 
and in such action it shall be lawful for him to recover 
against the city the amount of damages which he sus- 
tained by reason of the floods which occurred in the 
American River in December, 1867. Upon the trial of 
the action the court is directed to ascertain the amount 
of the damage sustained by the plaintiff in 1867 in 
United States gold coin; to add to that sum interest at 
seven per cent. per annum, to be calculated from the 
time the damage occurred, and is thereupon com- 
manded to render judgment in favor of the plaintiff 
and against the city for the aggregate amount. 

The judicial function, upon the hearing of the case, 
is expressly limited to the mere estimate of damage 
sustained, and interest accrued; and judgment thereon 
in favor of the plaintiff, according to the legislative 
command, necessarily follows. 

The city is not to be heard at all, except upon the 
amount of damage originally suffered by the plaintiff, 
and the amount of interest to be added thereto. All 
other possible defenses which she might have other- 
wise made against the claim are disposed of in advance 
against her by the legislative judgment appearing upon 
the face of the statute. 

The canal, which was the remote cause of the dam- 
age, Was not constructed by the city; and the levee 
commissioners, who superintended and directed the 
work, acted, as the plaintiff alleges in his complaint, 
“not under or by virtue of any authority conferred 
upon them by said city, its corporate authorities or 
government;” but, “solely and exclusively under and 
by virtue of the authority conferred upon them by an 
act of the legislature of this state, entitled ‘An Act 
concerning the construction and repairs of levees in 
the County of Sacramento, and the modes of raising 
means therefor,’ approved April 9, 1862.” 

The canal having been constructed by agencies wholly 
foreign to the city government and acting independ- 
ently of its control, it is difficult to discover upon what 
grounds it could be said that a claim for damages, of 
which the canal was the remote cause, existed against 
the city in favor of the plaintiff. 
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It is conceded that, except for the act of March 11th, 
the plaintiff held no claim for compensation against 
the city which was capable of enforcement in the 
courts. What claim then did he have in foro con- 
scientie, or in equity,—even in the most unrestricted 
sense in which that term is used,—to be compensated 
by the city for the losses he had sustained? We have 
seen already that the construction of the canal was not 
the act of the city; nor does it even appear by the rec- 
ord to have, been constructed upon her petition or so- 
licitation, or even with her consent or approbation. 
The work was directly originated and conducted by 
the state, through the agencies provided by the statute 
of 1862, enacted by the legislature for that purpose; 
and had the city, by any legal means, attempted to 
prevent or control it, she must have failed in doing so. 
The mere proximity of the city to the line of the canal, 
and the fact that its completion operated in a measure 
to protect her from the overflow of the American 
River, do not create a liability upon her part to com- 
pensate the plaintiff; for the benefits she has received, 
like the damages the plaintiff has sustained, are but 
the incidents—not unusual or extraordinary—arising 
from the construction of public works or improvements 
by the government. 

In this view it is clear that the act of March 11th is 
one in excess of the legislative authority, and can not 
be supported, while the legislative power may, as it 
frequently does, interpose to furnish a remedy or re- 
move an impediment, which prevents the enforcement 
of a legal or equitable right or duty already existing; 
it can not, even against a municipal corporation, create 
@ claim without the consent of those who are to be 
taxed with its payment. Such a procedure, while tak- 
ing on the form of a statutory enactment, would 
amount to mere spoliation. “‘So he who was never 
bound, either legally or equitably, can not have a de- 
mand created against him by mere legislative enact- 
ment.”’ Cooley’s Const. Lim. 669. This may be stated 
as the grand result of the authorities in which the 
power of the legislature to enact retrospective laws is 
considered. 

Referring to the scope of legislative authority in this 

Mr. Chief Justice Dixon observed as follows: 
“An examination of these (the adjudicated cases) will, 
I believe, show that such legislation has not been per- 
mitted to conclude the rights of parties, except when 
legal or equitable rights or obligations had grown up 
out of the previous lawful acts and dealings of the par- 
ties,” ete. Hasbrouck v. The City of Milwaukee, 13 
Wis. 50. Even in the class of cases referred to by the 
learned Chief Justice, it would perhaps be difficult to 
indicate in advance the precise extent to which the 
legislative ascertainment of the existence of an equi- 
table claim would be open to review in the courts. 
Upon the facts appearing in a particular case for in- 
stance, it might, as an original proposition, be fairly 
debatable whether the equitable claim, assumed as 
the basis of legislative relief, really existed. Under 
such circumstances the legislative determination in its 
favor, if not actually conclusive, would, at all events, 
be entitled to much deference. But the case in hand 
presents no such feature; for, as seen already, it af- 
firmatively appears upon the face of Hoagland’s com- 
plaint that, in March, 1876, he held nothing which 
could be characterized as in any sense a claim against 
the City of Sacramento for reimbursement on account 
of the losses he had sustained nine years before, by 
a of the flood then occurring in the American 

ver. 

The statuje of March 11, 1876, providing for the pay- 
ment of his assumed claim by the City of Sacramento, 
without the consent of the city, can not be sup- 
ported. 








The demurrer to the complaint was therefore cor- 
rectly sustained by the court below, and its judgment 
must be affirmed. 

So ORDERED. 

NoOTE.—In an age when the proceedings of legislative 
tribunals are anticipated with anxiety rather than with 
hope, we hail with gratitude that class of decisions with 
which the preceding case of Hoagland v. The City of Sac- 
ramento must be ranked. If legislators will insist on striv- 
ing to impose obligations where none have hitherto ex- 
isted, it is cheering to learn that the judiciary have dis- 
covered some, though slight, bounds to legislative authori- 
ty. With respect to private persons and to private 
corporations, it has always been understood that they 
possessed some rights that the legislature could not directly 
divest. No court has, so far as we are aware, ever insisted 
that, by legislation, a claim could be created in favor of A 
against B; or that B would be coerced into contributing 
any portion of his real or personal estate for the use and 
benefit of A. Legislation, seeking such a result, would 
justly be characterized as an attempt to deprive B of his 
property without due process of law, and would fall 
within the inhibition of the Constitution of the United 
States. But, while the property of one citizen has never, 
by direct legislative appropriation, been taken from him 
for the purpose of giving it to some other citizen or citi- 
zens, yet, indirectly, this result has been sought with vary- 
ing degrees of success. Its success has, however, de- 
pended upon the concealment of its true character. 

Every citizen is of course subject to the taxing power of 
the government. This power, when it can properly be in- 
voked, can confessedly be exercised without limit, unless 
some limit has been imposed by the constitution, either of 
the state or of the United States. ‘It is admitted that the 
power of taxing the people and their property is essential 
to the very existence of government, and may be legitimately 
exercised on the objects to which it is applicable to the ut- 
most extent to which the government may choose to 
carry it.”” McCulloch v. State of Maryland, 4 Wheat. 316. So 
far, therefore, as the property of the citizen can be law- 
fully taxed, it may be taken from him. If the legislature 
may turn the proceeds of this taxation over to another citi- 
zen for a private purpose, then, by an indirect process, the 
property of one citizen is taken from him and given to 
another without due process of law. <A very large propor- 
tion of our citizens are members of municipal corpora- 
tions, and, with their property, are subject to such liabili- 
ties as may be imposed on such corporations. Whatever 
may be imposed on these corporations is, therefore, al- 
most invariably an imposition which, by operation of the 
taxing power, must be satisfied out of the private property 
of their inhabitants. The legislature must therefore be 
precluded from imposing any liability on a municipal cor- 
poration, except for purposes which would justify the ex- 
ercise of the taxing power. 

A municipal corporation, it must be remembered, pos- 
sesses “a double character, the one govern: , legislative 
or public; the other, in a sense, ietary or private. Over 
all its civil, political, or governmental powers the authority 
of the legislature is, in the nature of things, supreme and 
without limitation, unless the limitation is found in some 
provision of the- constitution of the particular state.” 
Dillon’s Municipal Corp. Sec. 39; New Orleans M. C. R. R. 
Uo. v. City of New Orleans, 26 La. An. 478. From the fact 
that the legislative control over the civil, political and gov- 
ernmental powers of municipal corporations is unquestion- 
able, it has been assumed that the legislature had like 
absolute control over the revenues and property of such 
corporation, with the power to make such disposition 
thereof as ig thought proper. Perhaps as to property held 
in its public capacity and for public purposes, this assump- 
tion is not unfounded. But an act like that involved in 
the case of Hoagland v. The City of Sacramento, it is evi- 
dent, imposes a liability forthe discharge of which the 
property within the city must be taxed. It is now conceded 
that no tax can be imposed except fora public purpose. 
Loan Association v. Topeka, 20 Wall. 655; Bay City v. State 
Treasurer, 23 Mich. 499, Allen v. Inhabitants of Jay, 60 Me. 
124; Hanson v. Vernon, 27 Iowa, 28; Lowell v. Boston, 111 
Mass. 454. 

The supremacy of the legislature is no doubt very great. 
It was long maintained that every law must be upheld 
against which no constitutional prohibition could be 
shown ; that no court could refuse to regard as valid an act 
of the legislature. merely because it was manifestly repug- 
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nant to equity or justice and entirely indefensible upon 
every principle of right. This doctrine is much shaken, if 
not entirely overthrown. “ The theory of our governments, 
state, and national,’ said Mr. Justice Miller, in Loan 
Association v. Topeka, 20 Wall. 663, “‘ is opposed to the de- 
posit of unlimited power anywhere. The executive, the 
legislative, and the judicial branches of these govern- 
ments are all of limited and defined powers. There are 
limitations which grow out of the essential nature of all 
free governments. Implied reservations of individual 
rights, without which the social compact could not exist, 
and which are respected by all governments entitled to the 
name. No court, for instance, would hesitate to declare 
void a statute which enacted that A and B, who were hus- 
band and wife to each other, should be so no longer, but 
that A should thereafter be the husband of C, and B the 
wife of D.” 

Inthe case of Hoagland v. The City of Sacramento, 
the court has not, in its opinion, pointed out any clause in 
the Constitution of California, prohibiting the passage of 
laws similar to the one in question. The only clause referred 
to in the argument which, in our judgment, had even a re- 
mote bearing on the case, was Sec. 37 of Article IV. That 
section is as follows: “It shall be the duty of the legisla- 
ture to provide for the organization of cities and incorpo- 
rated villages, and to restrict their power of taxation, assess- 
ment, borrowing money, contracting debts, and loaning 
their credit, so as to prevent ab in ts and 
in contracting debts by such municipal corporations.” 
Whether this section had any influence in the decision of 
the case, or upon what particular reasons the judgment of 
the court was founded, we are not permitted to know. 

An act of the legislature may assume either, 1st, to provide 
for the recognition and enforcement of a pre-existing claim 
supposed to have some foundation in equity and good con- 
science; 2d, to compel the creation of an obligation in 
futuro, as where it provides that a city shall purchase a 
park or engage in some other local enterprise; and 3d, to 
adjudicate upon and declare valid some doubtful or other 
claim made against a city. In either of these cases the 
act is subject to grave objections, involving the capacity of 
the legislature to accomplish the purpose at which it mani- 
festly aims. 

The case of The Town of Guilford v. Board of Supervis- 
ors of Chenango County, 13 N. Y. 143, is a leading case con- 
cerning acts of the firstclass. The commissioners of high- 
ways had prosecuted a suit by the direction of the voters of 
the town, and, being defeated, they had been compelled to 
pay the costs. They brought an action to oblige the town 
to reimburse them and were defeated in that also. Next 
they procured the passage of an act directing their claim to 
be submitted to the voters of the town,and declaring that the 
decision of the voters should be conclusive. At an election 
held under this act their claim was rejected. The p ge 
of another act was then secured, under which the amount 
paid by the commissioners was to be ascertained, and was 
then to be assessed and awarded upon the taxable property 
ofthetown. The constitutionality of the statute was sus- 
tained ; and Denio, J., in delivering his opinion, said: ‘“‘ The 
legislature is not confined in its appropriation of the public 
moneys, or of sums tobe raised by taxation in favor ef indi- 
viduals, to cases in which a legal demand exists against 
the state. It can thus recognize claims founded in equity and 
justice in the largest sense of these terms, or in gratitude 
or charity. Independently of express constitutional restric- 
tions, itcan make appropriations of money, whenever the 
public well-being requires or will be promoted by it; and it 
is the judge of what is for the public good. It can, more- 
over, under the power to levy taxes, apportion the public 
burthens among all the tax-paying citizens of the state, or 
among those of a particular section or political division.” 
It will be perceived that this language concedes to the leg- 
islature a power sufficient to consummate almost every 
conceivable scheme of legislative plunder, What claim may 
not be supposed to be supported by either equity, justice, 
charity or gratitude? The rule thus stated by judge Denio 
has been recognized and enforced in a variety of cases; 
and, so far as it applies to claims founded in equity and jus- 
tice, is too well settled to be overthrown. Blanding v. Burr, 
18 Cal. 343; Beals v. Amador County, 35 Cal. 624; Curtis v. 
Whipple, 24 Wis. 355; People v. Mayor of Brooklyn, 4 N. Y. 
419; Slack v. Maysville & L. R. Co. 13 B. Monr. 26; Cheaney 
v. Hooser, 9 B. Monr. 330; Sinton v. Ashbury, 41 Cal. 525; 
Creighton v. San Francisco, 42 Cal. 446; Brewster v. Syra- 
couse, 19 N. Y. 116; Carter v. Bridge Proprietors, 104 Mass. 











236; Dillon on Mun. Corp., sec. 44. What claims are so 
founded in equity and justice as to fall within the protec- 
tion of this rule, we must leave the reader to determine, if 
he can, by a study of the different cases. Certainly some 
claims have been upheld, whose equitable character is not 
more perceptible to us, than is the equitable character of 
the claim of Hoagland, stated in the case to which this 
note is written. For Hoagloand’s property had been de- 
stroyed in order that the City of Sacramento might be pro- 
tected. In such circumstances he was entitled to the char- 
ity, if not to the gratitude, of the city and its inhabitants. 

The next class of legislative enactments to which we 
wish to refer are those compelling a municipal corporation 
to create a debt, without its assent, for some purpose of a 
private or local nature. Undoubtedly, the legislature may 
impose on a city a liability of a public nature, as where 
provision is made for the erection of a court-house or pub- 
lic school building. Thompson v. Lee County, 3 Wall. 327; 
People v. Mitchell, 35 N. Y. 551; Sharpless v. Mayor of 
Phila., 21 Pa. St. 147; Thomas v. Leland, 244 Wend. 67; Kirby 
v. Shaw, 19 Pa. St. 258. But a municipal corporation can 
not be compelled to build a school-house to be owned by a 
private citizen. Curtis v. Whipple, 27 Wis. 350; Jenkins v. 
Andover, 103 Mass. 94. 

“Neither has the legislature any constitutional right to 
create a public debt, or to lay a tax, or to authorize any 
municipal corporation to do it, in order to raise funds for a 
mere private purpose. No such authority passed to the 
assembly by the general grant of legislative power. This 
would not be legislation. Taxation is a mode of raising 
revenue for public purposes. When it is prostituted to ob- 
jects in no way connected with the public interests or wel- 
fare, it ceases to be taxation, and becomes plunder. Trans- 
ferring money from the owners of it into the possession of 
those who have no title to it, though it be done under the 
name and form of a tax, is unconstitutional for all the 
reasons which forbid the legislature to usurp any other 
power not granted to them.”” Sharpless v. Mayor of Phila., 
21 Pa. St. 147. “‘ The constitutional principle, that no person 
shall be deprived of his property without due process of 
law, applies to artificial persons as well as natural, and to 
municipal corporations in their private capacity, as well as 
to corporations for manufacturing and commercial pur- 
poses. And when a local convenience or need is to be 
supplied, in which the people of the state at large, or any 
portion thereof outside of the city limits, are not concern- 
ed, the state can no more, by a process of taxation, take 
from the individual citizens the money to purchase it, than 
they could, if it had been procured, appropriate it to state 
use.” Board of Park Commissioners vy. O. C. of Detroit, 
28 Mich. 241. Hence in the case just cited, and also in 
cases determined in the Supreme Court of Lilinois, the 
power of the legislature to compel a city to incur liability 
for a public park was denied. People vy. Mayor of Chicago, 
51 Ill. 17; People v, Salomon, 51 Ill. 37; Harward v. St. 
Clair Drain Co., 51 Ill. 130. 

The acts of the third class are those which assume to 
determine the validity of some claim sgainst a city. These 
acts, so far as they purport to be binding as ations, 
are without any validity. The legislature can not exercise 
judicial functions. Sanborn v. Commissioners of Rice Co., 
9 Minn. 279. The acts in question may, however, operate 
as valid recognitions of claims which, though not enforcea- 
ble at law, are founded in justice and equity. 

An examination of the decisions made in the courts of 
last resort during the past ten years all show a tendency 
to modify those previous rulings under which the power of 
the legislature was conceded to be little less than that of 
an unlimited despotism. With respect to municipal corpo- 
rations, their indefeasible right to self-government in af- 
fairs of a purely local character has, within the period just 
referred to, been so ably maintained, that it may now almost 
be said to be firmly established. People v. Hurlbut, % 
Mich. 44; People v. C. C. of Detroit,6 Ch. L. N. 176; Spauld- 
ing v. Town of Andover, 6 Ch. L. N. 215; Mills v. Carleton, 
29 Wis. 400; State v. Tappan, 29 Wis. 664; Sanborn v. Com- 
missioners of Rice Co., 9 Minn. 279; People v. Lynch, 51 
Cal, 15; Board of Park Commissioners vy. C. C. of Detroit, 
28 Mich. 228; People v. Mayor of Chicago, 57 Ill. 17; Loan 
Association v. Topeka, 20 Wall. 655; Lowell v. Boston, 111 
Mass. 454. When this right to self-government is fully 
recognized, its recognition must, of necessity, exempt these 
corporations from liabilities of a private character, to 
the creation of which they never gave their assent. 

A.C. F. 





Se age 





524 THE CENTRAL 








LAW JOURNAL. 








DE FACTO JUDGE—HABEAS CORPUS. 


SHEEHAN’S CASE. 
Supreme Judicial Court of Massachusetts. 


Hon. HoRACE GRAY, Chief Justice. 
JAMES D. COLT, 
“ SETH AMES, 
ss Marcus Morton, 
* WILLiaM C. ENDICOTT, 
‘6 CHARLES DEVENS, JR, 
“ Ors P. LorD, 


When the court has jurisdiction of the case and of the 
party, and the warrant is sufficient to justify the officer, 
and the prisoner has no special privilege or exemption, his 
imprisonment is legal; and the law does not allow the au- 
thority of the judge, by whom the court was held and the 
warrant issued, to be disputed in a simmary manner by 
writ of habeas corpus. 

HaBEas CORPUS to release the petitioner from im- 
prisonment by virtue of a warrant of commitment 
issued by the Police Court of Lynn. 

Wm. H. Niles, for petitioner; Chas. R. Train, 
Attorney-general, for the Commonwealth. 282 

Gray, C. J., delivered the opinion of the court: 

The petitioner, not denying the jurisdiction of the 
police court of Lynn, rests his claim to be discharged 
upon the disqualification of Mr. Hawkes (who, as a 
special justice of that court, passed the sentence and 
ordered the commitment), by reason of the eighth 
article of amendment of the Constitution, which de- 
clares no judge of any court of this Commonwealth 
(except the court of sessions) shall at the time have a 
seat in the Senate or House of Representatives. But 
if Mr. Hawkes, upon taking his seat in the House of 
Representatives, ceased to be a justice de jure, he was 
by color of the commission which he still assumed to 
hold and act under, having the usual signs of judicial 
office,—sitting in the court, using its seal, and attended 
by its clerk,—and no other person having been appoint- 
ed in his stead, a justice de facto. Upon well-settled 
principles, it would be inconsistent with the conven- 
ience and security of the public, and witha due regard 
to the right of one acting in an official capacity under 
the color of, and a belief in, the lawful authority to do 
80, that the validity of his acts as a justice should be 
disputed, or the legal effect of his election and qualifi- 
cation as a representative be determined, in this pro- 
ceeding to which he is not a party. The appropriate 
form of trying his right to exercise the office of justice 
is by information in behalf of the Commonwealth, or 
perhaps by action against him by the person injured. 
Fowler v. Bebee, 9 Mass. 231, 235; Com. v. Fowler, 10 
Mass. 290, 301. 

The rule extends to all offices, executive or judicial, 
and applies alike to questions of the validity of the 
original election or appointment, and to questions 
whether the commission or authority has expired by 
its own limitation or by the acceptance of an incom- 
patible office. Of the great number of cases in the 
books, it will be sufficient to cite some of those most 
nearly resembling the case before us. 

Judicial acts done in a court-baron by a steward not 
duly appointed, or by an under-steward who kept 
court as steward without authority of the lord or of 
the high steward, or even by a clerk holding a court 
without disturbance by the lord, were held good, as 
done by color of authority, the lawfulness of which 
the syitors were not compellable to examine or inquire 
into. Harris v. Jays, Cro. Eliz. 699; Vin. Ab. Steward 
ot Court, G.; Com. Dig. Copyhold, C. 5. 

In Milward v. Thatcher, 2T. R. 81, 87, Mr. Justice 
Buller, speaking of early cases in which writs of error 
were unsuccessfully brought to reverse judgments, by 
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the records of which the same persons appeared to 
have acted as judges and as bailiffs, said: ‘‘In such 
cases, the question whether they be properly judges or 
not, can never be determined; it is sufficient if they 
be judges de facto.”” See, also, Andrews v. Linton, 
2 Ld. Raymond, 884, 885; Clark v. Com., 29 Penn. St. 
129. In Cocke v. Halsey, 16 Pet. 71, 87, which con- 
cerned the validity of an act done by a clerk pro tem- 
pore after the close of the term of court at which he 
was appointed, the Supreme Court of the United 
States expressed a decided opinion that, assuming that 
the appointment was, by the Constitution and Laws of 
the State, limited to the term, yet he was clerk de facto, 
acting colore officii, and his acts must therefore be 
deemed valid as regarded third persons interested in 
them. So acts done by a justice of the peace or a con- 
stable, after his commission has expired, but while he 
is commonly reported to hold his office, are valid. 
Brown v. Lunt, 37 Maine, 425; Petersilea v. Stone, 119 
Mass. 465. 

The Constitution of the State of Vermont declares 
that “no person, holding any office of profit or trust 
under authority of Congress, shall be eligible to any 
appointment in the Legislature, or of holding any ex- 
ecutive or judiciary office under this state.”” In Mc- 
Gregor v. Balch, 14 Vt. 428, a plea to the jurisdiction 
of a justice of the peace, that, at the time of signing 
the writ and at the time of the trial, he was 
a postmaster under the authority of Congress, 
and as such was ineligible to the office of a justice of 
the peace, and unauthorized to take cognizance of the 
action, was adjudged, upon full consideration, to be 
bad, because he was a justice de facto, and the qnes- 
tion whether, on the one hand, upon accepting and 
qualifying as a justice, he resigned the office of post- 
master, and became a justice de jure, or, on the other 
hand, continued to hold the office of postmaster, and 
therefore could not legally hold the office of justice 
also, could not be tried and determined in an action to 
which he was not a party. That case has more than 
once been cited with approval by this court. Com. v. 
Kirby, 2 Cush. 577, 581; Fitchburg R. R. v. Grand 
June. R. R., 1 Allen, 552, 558. 

In Com. v. Kirby, the defendant, being indicted for 
assaulting and obstructing a constable in the execution 
of his office, introduced evidence that the only author- 
ity of the constable was a warrant issued by a person 
who, after having been appointed and qualified asa 
justice of the peace, had been duly appointed and 
qualified as a constable, and held this office when he, 
as a justice, issued the warrant in question. This 
court, while expressing the opinion that the acceptance 
of the effice of constable did not, by the Constitution 
of Massachusetts, disqualify him to act as a justice of 
the peace, further declared that, if this were more 
doubtful, and if, in an action instituted against a jus- 
tice of the peace for issuing his warrant without au- 
thority, this ground of the incompatibility of the two 
offices would avail, yet that, holding a commission as 
justice of the peace, and having been legally qualified 
to act as such, and continuing to act in that capacity, 
with full power, unless for the objection now taken, 
he would, as against third persons, be considered as a 
justice of the peace de facto, and his warrant would 
justify the officer to whom it was directed in making 
service of the same. 

In Fitchburg R. R. v. Grand June. R. R., which was 
an action to recover a portion of the expense of build- 
ing a bridge at a junction of the tracks of several rail- 
road corporations, according to the award of a com- 
missioner appointed by the Governor, upon the applica- 
tion of the plaintiff, under a statute for the purpose, 
it was held that it was not open to the defendant to 
show that the appointment was in violation of the 
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Constitution of the Commonwealth, for the reason that 
the commissioner held at the same time two other 
offices. 

The case of this petitioner being within the jurisdic- 
tion of the police court, the warrant of commitment, 
under the seal of the court and signed by its clerk, 
was a complete justification of the jailer to whom it 
was addressed. When the court has jurisdiction of 
the case and of the party, and the warrant is sufficient 
to justify the officer, and the prisoner has no special 
privilege or exemption, his imprisonment is legal, and 
the law does not allow the authority of the judge by 
whom the court was held and the warrant issued to 
be disputed in a summary manner by writ of habeas 
corpus. Com. v. Lecky, 1 Watts, 66; State v. Bloom, 
17 Wis. 521; Ex parte Strahl, 16 Iowa, 369; Hx parte 
Strang, 21 Ohio St. 610. 

PRISONER REMANDED. 








BOOK NOTICES. 

BooKs RECEIVED.—United States Digest, vol. 7. 1876. 
Boston: Little, Brown & Co. 1877.—Indiana Reports, 
vol. 53. Indianapolis: Indianapolis Publishing House. 
1877.—Rowell’s American Newspaper Directory for 1877. 
New York: Geo. P. Rowell & Co. 1877. 

REPORTS OF CASES DETERMINED IN THE SUPREME 
COURT OF THE STATE OF NEVADA, during the vear 
1876. Reported by CHas. F. BICKNELL, Clerk of 
Supreme Court, and Hon. THomas P. HawLey, 
Chief Justice. Vol. XI. San Francisco: A. L. Ban- 
croft & Co. I877. 

This is a handsomely printed and well bound volume 
of 500 pages, containing the opinions of the Supreme 
Court of Nevada, delivered during the year 1876. Over 
sixty cases are reported, one of which, Duffy v. Phelps, 
as tothe proper allegation in bringing a suit upon a 
judgment recovered in a sister state, has already\been 
reported in this journal in extenso. See ante, p. 318. 
Among the decisions here reported are several of con- 
siderable interest, full abstracts of which we append: 


REASONABLE DouBT.—State v. Rover, p. 343. Opin- 
ion by HAWLEY, C. J. The court below, in defining 
reasonable doubt, gave the following instruction: ‘* By 
reasonable doubt is ordinarily meant such a one as 
would govern or control you in your business transac- 
tions or usual pursuits of life.”” Held, error; over- 
Tuling State v. Millain, 3 Nev. 481. Citing Com. v. 
Webster, 5 Cush. 320; State v. Nash, 7 Ia. 385; State v. 
Ostrander, 18 Jb. 458; Arnold v. State, 23 Ind. 170; 
State v. Crawford, 34 Mo. 201; People v. Ash, 44 Cal. 
289; State v. Dineen, 10 Minn. 416; State v. Shettle- 
worth, 18 Minn. 208; Bray v. State, 41 Tex. 561; Jane 
vy. Com., 2 Met. 33; State v. Oscar, 7 Jones, 305. 


DuTy OF COURT TO DECIDE UPON ITS JURISDIC- 
TION, THOUGH SUCH QUESTION NOT RAISED BY THE 
PARTIES—CONTEMPT OF COURT—WHEN PROCESS IS 
CIVIL AND WHEN CRIMINAL—APPELLATE JURISDIC- 
TION.—Phillips v. Welch et al., p. 187. Opinion by 
BEATTY, J. 1. It is the duty of a court to decide in 
limine the question of jurisdiction, although the par- 
ties before the court are willing to concede jurisdiction 
for the purpose of obtaining an opinion upon the mat- 
ters in controversy. Every court is bound to know the 
limits of its own jurisdiction, and to keep within them. 
Though it is true that the question of jurisdiction is 
often difficult of solution, and that argument of coun- 
sel is as essential to its proper determination as it is in 
any other class of questions; still, if a doubt is sug- 
gested as to the court’s authority te decide a case, if 
counsel decline to argue it, the court is bound to deter- 
mine it without the aid of argument. Especially is 
this so, where all the parties to be affected by the deci- 





sion are not before the court. 2. If a contempt con- 
sist in the refusal of a party to do something which 
he is ordered to do for the benefit or advantage of the 
opposite party, the process is civil, and he stands com- 
mitted till he complies with the order. The order in 
such a case is not punitive, but coercive. But if the 
contempt consist in the doing of a forbidden act, in- 
jurious to the opposite party, the process is criminal, 
and conviction is followed by a penalty of fine or im- 
prisonment, or both, whichis purely punitive. 3. This 
court has no appellate jurisdiction in cases of con- 
tempt, where the proceeding is purely criminal. Citing 
B. &O. R. R. v. Wheeling, 13 Gratt. 57; Ludlow v. Knox, 
7 Abb. Pr. 416; Erie R. R. v. Ramsay, 45 N. Y. 642; 
People v. O’Neil, 47 Cal. 109; Batchelder v. Moore, 
42 Cal. 418; Crosby’s Case, 3 Wilson, 188, Yates’ Case 
4 Johns. 370; Ex parte Kearney, 7 Wheat. 38; William- 
son’s Case, 26 Penn. 20. 

ATTEMPT TO COMMIT RAPE—ASSAULT.— State v. 
Pickett, p. 255. Opinion by Beatty, J. An attempt 
to commit rape does not constitute an assault when 
the female actually consents to what is done, whether 
she be within the age of twelve years or not. There 
can be no assault upon a consenting female, though, in 
the case of a child under the age of twelve years, there 
may be what the statute designates a rape. The com- 
mon-law definition of rape is “the carnal knowledge 
of a woman forcibly and against her will.”” The same 
definition is adopted by the statute of this state. Comp. 
Laws, sec. 2350. Under this definition an assault is a 
necessary ingredient of every rape or attempted rape. 
But is not a necessary ingredient of the crime of car- 
nally knowing a child under the age of twelve years, 
with or without her consent, which is defined in the 
latter part of the section, and which is called rape. 
These are two distinct crimes, though called by the 
same name. To one, force and resistance are essential 
ingredients, while to the other they are not essential. 
As an assault implies force and resistance, the crime 
last defined may be committed, or at least attempted, 
without an assault, if there be actual consent on the 
part of the female. This is well settled in England, 
where, under the provisions of several statutes, the 
carnal knowledge of a female under ten years of age, 
with or without her consent, is made a “felony.”?” The 
statutory crime is not there denominated “ rape;’’ and 
the English judges have escaped the confusion of ideas 
which, in this country, has no doubt arisen from the 
fact that two essentially different crimes have been 
called by the same name; leading our courts, in some 
instances, to attribute to the statutory rape all the 
qualities of common-law rape. Thus in Hays v. The 
People, 1 Hill, 352, where the precise question here in- 
volved was under discussion, Judge Cowen, delivering 
the opinion of the court, said: “The assent of such 
an infant being void as to the principal crime, it is 
equally so in respect to the incipient advances of the 
offender. That the infant assented to, or even aided 
in, the prisoner’s attempt, can not, therefore, as in the 
case of an adult, be alleged in his favor any more than 
if he had consummated his purpose.” And this con- 
struction was afterwards adopted by the Supreme 
Court of Michigan, in People v. McDonald, 9 Mich. 
150. The New York case was decided in 1841, and no 
reference was made to several cases then recently de- 
cided in England, by which a different construction 
had been given to a statute substantially the same as 
that of New York. The court was probably unaware 
of these decisions. The Michigan case was decided 
twenty years later; but the court took no notice of the 
English decisions, though they were referred to in the 
argument. On the other hand, in a still later case, de- 
cided by the Supreme Court of Ohio (Smith v. State, 12 
Ohio, 466), an opposite conclusion is reached after a 
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full discussion of the question and an elaborate review 
of the authorities. The reason of this decision is most 
satisfactory, and is sustained by the authority of some 
of the most eminent of the recent English judges. See 
Reg. v. Martin, 9 C. & P. 213; Reg. v. Meredith, Reg. 
v. Banks, 8 C. & P. 589, 575; Reg. v. Read, 2 Car. & 
Kir. 987; 1 Dennison’s Crown Cases, 377, and note to 
page 379. 
DISCHARGE OF UNCHALLENGED JUROR BY COURT— 
EVIDENCE—CREDIBILITY OF WITNESS—CHARACTER 
FOR CHASTITY.—State v. Larkin, p. 314. Opinion by 
Hawley, C.J. 1. Upon the trial of this case, a juror 
testified upon the voir dire that he was not a citizen of 
the United States. The court thereupon excused him; 
neither party having challenged him. Held, no error. 
The court, in the exercise of its discretion, has the 
right of its own motion to discharge a juror at any 
time before he is sworn. If there is an abuse of this 
discretion, it might perhaps be subject to review, al- 
though there are but few cases reported where the 
judgment of the court has ever been disturbed upon 
this ground. The authorities all agree that, for any 
good cause shown, the court may, without challenge 
from either party, excuse a juror before he is sworn. 
People v. Arceo, 32 Cal. 44; Lewis v. State, 9S. & M. 
118; McGuire v. State, 37 Miss. 376; State v. Marshall, 
8 Ala. 304; Jesse v. State, 20 Ga. 164; Pierce v. State, 
13 N. H. 354; Montague v. Com., 10 Grat. 767; Com. v. 
Hayden, 4 Gray, 119; Stout v. Hyatt, 13 Kas. 241; Atlas 
Mining Co. v. Johnston, 23 Mich. 39. The true rule, 
applicable to criminal as well as civil cases, is, in our 
judgment, clearly and correctly stated in the case of 
Atlas Mining Co. v. Johnston, supra, as follows: ‘‘And 
although it would be ground of error for the court 
to admit a juror who is challenged and ought to have 
been rejected, it is no ground of error for the court to 
be more cautious and strict in securing an impartial 
jury than the law actually required; and that for this 
purpose the court may properly reject a juror on a 
ground which would not be strictly sufficient to sus- 
tain a challenge for cause; or, in other words, when 
the refusal to sustain the challenge would not consti- 
tute error. So long as an impartial jury is obtained, 
neither party has a right to complain of this course by 
the court, and especially when, as in this case, no ob- 
jection was taken by either party to the competency or 
impartiality of the jury which was obtained.” 2. There 
was no error in the court below overruling the instruc- 
tion asked by defendant’s counsel, that “‘ the jury may, 
and it is their duty to, take into consideration the 
chastity or want of chastity of any witness for the 
state, in determining the credibility due such witness.” 
That want of chastity is sufficient to destroy the credi- 
bility of a witness, is not true as a general proposition. 
A witness may be unchaste, and yet be truthful; may 
be chaste, and yet be untruthful. The law affords 
ample remedies for testing the credibility of witnesses, 
without introducing testimony of specific acts of im- 
morality, and, in particular instances, allows greater 
latitude than in others, owing to the special facts and 
circumstances that surround each individual case. 
There are exceptional cases where it might be proper 
to show the utter depravity of the moral character of 
a witness, in order to establish the fact that such a 
witness is not entitled to credit. But the general rule, 
as recognized by a majority of the decided cases, is 
that evidence of bad character for chastity, where such 
character is collaterally, not directly, in issue, is not 
admissible for the purpose of impeaching the credibil- 
ity of a witness. People v. Islas, 27 Cal. 630; Gilchrist 
v. McKee, 4 Watts, 380; Jackson v. Lewis, 13 Johns. 
505; Bakeman v. Rose, 14 Wend. 110; Ford v. Jones, 
62 Barb. 484; Spears v. Forrest, 15 Vt. 485; Kilburn v. 
Mullen, 22 Ia. 502; Rudsill v. Slingerland, 18 Minn. 381. 


This court decided in State v. Huff, ante, 17, that “no 
legitimate inference of the untruthfulness of a witness 
can be drawn from the fact that he has been convicted 
of frequent assaults and batteries. It could be inferred 
that he was a violent-tempered, and perhaps a danger- 
ous man, but not that he was a liar.’’ 








ABSTRACT OF DECISIONS OF ST. LOUIS 
COURT OF APPEALS. 


March Term, 1877. 


Hon. EDWARD A. LEwIs, Chief Justice. 
“ eg ae I Associate Justices. 


PRACTICE, CIVIL—SETTING ASIDE JUDGMENTS AFTER 
THE TERM.—A judgment may be set aside for irregularities, 
on motion made within three years after the term at which 
such judgment was rendered. [Citing Wag. St., p. 1062, § 26; 
Downing v. Still, 43 Mo. 309]. The term “ irregularity ” does 
not include trifling informalities or those which are of no 
legal significance. [Citing Tidd’s Pr. 513; Harbor v. Pacific 
R. R., 32 Mo. 423; Branstetter v. Rives, 34 Mo. 318; Stacker 
v. Cooper Circ, Ct. 25 Mo, 401; Smith v. Rollins, 25 Mo. 408; 
Downing Vv. Still, supra.) The taking judgment by default in 
a case which had been regularly appealed from the 
Justice’s Court to the Circuit Court and then docketed in 
the usual form with its number, but omitting the name of 
one of the defendants, which the defendant’s counsel 
failed to discover on the docket, shows no such irregularity 
as would justify the court below in setting aside the judg- 
ment after the term at which it was rendered. Judgment 
reversed. Opinion by HAYDEN. J.— Tackett v. Currill. 


BOND AND MORTGAGE—SURETIES RELEASED BY FORE- 
CLOSURE AND SALE—COSTS IN BANKRUPTCY PROCEED- 
INGS.—Where a bond and mortgage was given to secure 
the payment of certain school moneys, and subsequently 
the mortgagor becamefbankrupt, and the bankrupt court, 
on the petition of the mortgagee and the assignee, ordered 
the sale of the property to satisfy the debt secured by the 
mortgage, and the property upon being sold brought suffi- 
cient to pay the debt thereby secured, together with the 
ordinary costs of foreclosure and sale, the sureties of the 
mortgagor are released from further liability notwithstand- 
ing the fact that a considerable portion of the proceeds of 
said sale is appropriated by order of the bankruptcy 
court for the payment of costs of proceeding in that 
court. To hold differently would be to hold the sureties 
bound for the costs incurred in bankruptcy, which would be 
an obligation they never assumed. Judgment reversed. 
Opinion by BAKEWELL, J.— Mills v. Watson. 

RAILROAD NEGLIGENCE — KILLING WAYFARER — CON- 
TRIBUTORY NEGLIGENCE—STREET RAILROAD—CHILD OF 
TENDER YEARS—INSTRUCTIONS—EVIDENCE.—In an ac- 
tion for damages for the killing* of plaintiffs child, of 
the age of three years, by running over it with one of 
defendant’s street cars, held, that there could be no 
contributory negligence on the part of a child of that 
age. Burden of proof is with plaintiff, as negligence 
will not be presumed from the fact of an accident 
resulting in death. [Citing Schutz v. Pacific R.R.] The 
questions of ordinary care and negligence are for the 
jury. [Citing P. R. R. v. Hummell, 44 Pa. St. 379]. There‘is 
no presumption that the track of a street railroad will be 
clear, because the use of such track is not exclusively for 
its owners, and in the streets of a large city children of 
tender age are constantly on the streets. It is the duty of 
drivers to look out and foresee collisions. So, where the 
facts as pr ted by the evid were that the child was 
running across the street as fast as he could, and the mules 
attached to the car were traveling at a moderate trot, and 
the driver did not see the child until it was four feet from 
the track and six feet in front of the car, when it was im- 
possible for him to stop the car in time to save the child, 
there was sufficient evidence of negligence to go to the 
jury, though it further appeared that the driver was sober 
atthe time, and there was evidence tending to prove that 
he was ordinarily careful. [Citing Phila. & R. R. R. Co. 
v. Spearen, 47 Pa. St. 305]. Instructions asked on abstract 
questions not raised in the case are properly refused. 
After the jury had been plainly instructed that plaintiff 








could not recover unless the act was one of negligence, 
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it is no error to refuse an instruction to the effect that 
he can not recover if the death was the result of un- 
avoidable accident. Objection to a question, whether in 
the opinion of witness the driver could have done any- 
thing more than he did to save the child, was properly 
refused. Judgment affirmed. Opinion by BAKEWELL, J. 
—Mascheck v. St. Louis R. R. Co. 


—_ 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


February Term, 1877. 





Hon. JAMES L. WORDEN, Chief Justice. 
‘* HORACE P. BIDDLE, 
“WILLIAM E. NIBLACK,. 
‘“* SAMUEL E. PERKINS, 
‘© GEORGE V. Howk, 


MALICIOUS PROSECUTION — PROBABLE CAUSE.—The 
mere belief that a person has been guilty of a crime is not 
sufficient to authorize a criminal prosecution against him. 
In addition to such belief there must be reasonable and 
probable cause for instituting the criminal action. Judg- 
ment affirmed. Opinion by Howk, J.—Graitu v. Williams. 


WILLS—INCAPACITY OF TRUSTEES—UNCERTAINTY AS TO 
BENEFICIARIES.—A county is capable of holding real 
estate as trustee for charitable purposes (Craig et al. v. 
Secrist, decided at the present term) ; and where a testator 
devised all his real estate to the commissioners of the 
county in trust for the use and benefit of the orphan poor 
and for other destitute persons of the county, the benefi- 
ciaries under such will were not so uncertain as to defeat 
the execution of the same. See De Bruler ef al. v. Fergu- 
son, at this term. Judgment reversed. Opinion by PER- 
KINS, J.—Board of Commissioners of Lagrange Co. et al. v. 
Rogers et al. 

CREDIBILITY OF WITNESS—PARTIES TO SUIT AND THEIR 
KINSMEN.—In Indiana the interest of a witness in the re- 
sult of an action, whether as a party or as a kinsman of a 
party, does not disqualify him from testifying, and such 
interest may or may not detract from the weight his evi- 
dence is entitled to. The question of the weight of evi- 
dence of the different witnesses is one solely for the con- 
sideration of the jury, and it is not the province of the court 
to dictate to the jury what weight should be given to the 
evidence of this or that witness. Where the court in- 
structed the jury that “‘ the evidence of parties to the action, 
and those related to them, as their sons and daughters, is 
not entitled to as much weight as the evidence of disin- 
terested witnesses,” held, not a proper charge. Judgment 
reversed. Opinion by HowK, J.—Nelson v. Vorce. 


PROMISSORY NOTE—AUTHORITY TO FILL BLANKS— 
CONTINUANCE.—Where a party signs his .name to a blank 
note, and then trusts it to another for delivery or negotia- 
tion, he thereby clothes the latter with an implied author- 
ity, which he is estopped to deny, to fill up the blanks as 
the latter may choose in order to make it a complete note. 
32 Ind. 202. But this rule has its exceptions and reasonable 
limitations, especially between the parties to the note, who 
are acquainted with the facts relating to its execution. 
Where the blanks in a note were all filled except the date 
when the note was signed and intrusted to the principal 
for delivery, the latter was authorized to fill the blank with 
the true date of the execution of the note, but not witha 
date long previous to the time of such execution. And an 
affidavit, setting forth that an absent witness would testify 
to such antedating of the note, was sufficient ground for a 
continuance. Judgment reversed. Opinion by Howk, J. 
—Emmons v. Meeker. 


BILLS OF EXCHANGE—RIGHTS AND LIABILITIES OF AC- 
CEPTOR—BREACH OF WARRANTY.—1. By the acceptance 
of a bill, although accepted for the accommodation of the 
drawers, the acceptor becomes a principal debtor and not 
a surety for the drawers, and is bound by his acceptance, 
whether he has funds in his hands of the drawers with 
which to pay the bill or not. 2 Blackf. 137; 6 Cow. 484; 7 
Wend. 227; 26 Vt. 19; 20 Ill. 11; 22 Ill. 330, 2. Where 
property has been unconditionally sold, with a warranty, 
in the absence of fraud the purchaser can not, because of a 
breach of the warranty, rescind the contract without the 
consent of the seller and recover back the purchase money, 
as money paid on a consideration which has failed, or de- 


Associate Justices. 





fend against the collection of the purchase-money upon the 
ground of a want or failure of consideration. The remedy 
in such a case is an action for the breach of the warranty, 
and the remedy may be enforced, in a proper case, by way 
of recoupment or counter-claim. 16 Vt. 536; 12 Wheat. 
183; 10 Penn. 107; 2 Hill, N. Y., 288. But where such dam- 
ages are not due to the acceptor, but to the drawers of the 
bill, the acceptor can not set them up as a defense when 
sued upon the bill. Judgment affirmed. Opinion by 
WORDEN, C. J.—Marsh v. Low. 
eS ———EEE 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


April Term, 1877. 


Hon. T. A. SHERWOOD, Chief Justice. 
“Wo. B. NaPTon, 
“ "WARWICK HOUGH, 
“ E. H. NoRTON, 
“. JOHN W. HENRY, 


WARRANTY ON SALES.—There is no implied warranty of 
soundness in the sale ofa horse. Representations are not 
a warranty unless intended and understood to be so. 
Where the defendant said the mare “ was a good mare,” and 
itproved afterwards that she had had the “hocks,” and 
that her eyes were defective, the declaration that she 
“ was a good mare” is not a warranty of soundness, and 
plaintiff can not recover for such a defect. Foster v. 
Estate of Colewell, 18 Ver. 180; M’Farland v. Newman, 
9 Watt. 56; Parsons on Contracts, vol. 1, p. 580; House v. 
Fort, 4 Blackford, 291; Ender v. Scott, 11 Ill. 35; Humphreys 
v. Comline, 8 Blackford, 516. Opinion by HENRY, J.—Mat- 
tock v. Myers. 

EXEMPTION LAWS—PARTNERSHIP ASSETS.—Where a 
judgment is obtained against partners, or an attachment 
levied upon partnership property, neither the partners 
jointly, nor any of them severally can claim the partnership 
effects as exempt from execution or attachment under the 
statute, although the partners may be the heads of fami- 
lies and not possessed of property which the law allows 
them; and an officer, who releases partnership effects to 
the partners upon their claim tothe same under the ex- 
emption law, is liable therefor at the suit of the creditor. 
Pond v. Kimball, 101 Mass. 105; In re Handlin, 3 Dillon, 290; 
Bonsall v. CComly, 44 Penn, 447; Guptil v. M’Fee, 9 Kas. 
30. Opinion by HENRY, J.—State ex rel. Billingsly v. Spencer 
et al. 


Associate Justices. 


SPECIAL TAX-BILLS FOR GRADING AND PAVING 
STREETS.—Where the charter of a city authorizes the im- 
provement of streets and side-walks and a special tax-bill 
chargeable against adjacent property according to its front- 
age on the streets, it is error to instruct a jury that there 
can be no recovery if the tax-bill was based upon a com- 
putation and apportionment of the cost of grading both 
sides of the street, and not upon the cost of grading only 
the side upon which the property charged fronts. The 
First Nat. Bank of Kansas City v. Amoloson, October Term, 
1876; Newman v. Smith, 60 Mo. 292. Opinion by Henry, J. 
—First Nat. Bank of Kansas City v. Nelson. 


RAILROADS—NEGLIGENCE—INJURY TO ONE ON THE 
PLATFORM WHO WAS NOT A PASSENGER.—The plaintiff 
was standing on the platform at a depot when a freight 
train arrived, and was struck and injured by a piece of 
timber which projected out from a car loaded with lumber. 
Held, that the company was liable for the injury. One who 
is not a passenger, nor at the depot with intent to become 
a passenger, does not occupy the same relation to the com- 
pany that a passenger does ; yet he is not a trespasser, and, 
if injured by the negligence of the company’s servants 
without. negligence on his part directly contributing to the 
injury, may recover damages. Gillis v. Penn. R. R., 59 
Penn. 129, cited and disapproved; Herwhacker v. C. C. & 
C. R. R., 3 Ohio, 175; Isabel v. H. & St. J. R. R., 60 Mo. 475. 
Opinion by HENRY, J.—Hicks v. P. R. R. 

WHEN the Farmers’ Bank of Missouri obtained judgment 
against a debtor, sold real estate, and at the sale became 
the purchaser thereof, the sale was not made void by the 
fact that the sheriff who levied the execution, and also the 
sheriff who made the sale, were stockholders in the bank; 
and although at the date of the judgments there was an 
outstanding deed of trust on the property to secure a 
debt which was due and unpaid, only the mortgagee, or 
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trustee, or one claiming under him could make that de- 
fense, and not a stranger holding adversely to the mort- 
gage; and the purchaser at the sale made upon said judg- 
ments can recover in ejectment against the purchaser at a 
subsequent sale made by the debtor’s assignee in bank- 
ruptcy. Opinion by HENRY, J.—Hardwick v. Rickards et al. 

INDICTMENT—CRIMINAL PRACTICE.—It is not error in a 
court to refuse defendant a copy of the indictment in a 
murder case, when the record shows that such copy had 
already been furnished. A plea that one of the grand 
jurors which returned the indictment was not a freeholder 
or householder in the county where the indictment was 
found, and that defendant was in custody when the jury 
was sworn and had no opportunity to challenge the juror, 
or the array; and a plea that the record fails to show that 
the county court selected the grand jurors or either of 
them, and that five of the eighteen were not selected by the 
court, and five others who had been selected were not 
sworn on the jury, or discharged by the court, are not good 
pleas in abatement. State v. Welch, 33 Mo. 33; State v. 
Blakey, 18 Mo. 428; State v. Connell, 49 Mo. 282. The dec- 
laration of a little girl, nine years of age, made after the 
killing, and in presence of the body of deceased, that “ Mr. 
Long (the deceased) had a knife in his hand,” is inadmis- 
sible on the trial of defendant. It is not res geste, and the 
child is a competent witness. Where the jury boarded at 
the house when the homicide was committed, and were 
seen looking at the ground on which it oceurred, this was 
no misconduct on the part of the jury, there being no evi- 
dence offered to show that they were looking at the ground 
with a view of understanding how the killing was done, 
nor that they conversed among themselves in regard to the 
ground. Opinion by HENRY, J.—State of Missouri v. Brown. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


January Term, 1877. 


Hon. ALBERT H. HORTON, Chief Justice. 
«Be MC ALENTINE, | Associate Justices. 


PROMISSORY NOTE— WHAT IS SUFFICIENT NOTICE OF 
PROTEST.—Before an indorser can be held upon a note, it 
must appear that sufficient notice of protest was duly 
served upon him; and a finding that a notice, the contents 
of which are unknown, was served is not equivalent to a 
finding that a notice of protest, much less a sufficient notice 
of protest, was served. Opinion by BREWER, J.—Couch v. 
Sherrill. 


Tax LEVY—EXCESSIVE—EFFECT OF SUBSEQUENT ACT. 
—1. Where the county commissioners of Sedgwick County, 
in levying taxes for the year 1874, levied for current ex- 
penses a tax of one per cent., which tax was all that they 
had any power to levy during that year for that purpose, 
and then,in addition to said tax, and apparently without 
any authority, they levied another tax of eight mills on the 
dollar to meet a deficit in the county revenue of the pre- 
ceding year; Heid, that the levy of said eight-mill tax was 
and is illegal and void. 2. Afterwards,on March 6. 1875, the 
legislature passed an act entitled “An act to legalize a cer- 
tain levy of taxes,’’ which act provides “ that all levies of 
taxes heretofore made by the board of county commission- 
ers of Sedgwick County, Kansas, in the year 1874, be and 
the same are hereby legalized.”” Laws of 1875, p.6. Held, 
that said act does not make valid said eight-mill tax; that 
even after the passage of said act said eight-mill tax is not 
sustained or upheld by any law which distinctly states the 
object of the tax. Constitution, art.2,sec.4. Opinion by 
VALENTINE, J.—A., T. ¢ S. F. R. R. v. Woodcock. 

Vorp DEED — CONSIDERATION FOR AGREEMENT. — 1. 
Where H, a councilman and head man of the Ottawa In- 
dians, makes a warranty deed to K, for $1,300, to certain 
lands patented to H under the first clause of article 3 of 
the treaty with said Indians, proclaimed July 28th, 1862, 
which deed is null and void at the time of its execution, 
and th re en ee ee 
States by the terms of the treaty, executes a quit-claim 
eed to C of the same land for the consideration of $200, 
and thereafter C delivers to H, voluntarily and without any 
consideration, a written agreement to the effect that he will 
notify certain parties, who claim to have title to said lands 
from H, that he has the same, and that he will offer to per- 
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fect their title thereto, but if said parties refuse and neg- 
lect to purchase the title of C within sixty days, then C is 
to be released from any obligation to convey the title to 
said parties: Held, that such agreement is a promise for 
which there is no consideration, and that it can not be en- 
forced atlaw. Held, also, that such agreement, under said 
circumstances, is no defense to an action brought by C 
against the grantee of K to recover the possession of the 
real property deeded to C by H. Opinion by HortTon,C. J. 
—Clark v. Libbey. 


=e 
——— 


ABSTRACT OF DECISIONS OF SUPREME. 
COURT OF TENNESSEE. 


April Term, 1877. 





Hon. JAMES W. DEADERICK, Chief Justice. 
PETER TURNEY, 

‘“* THOMAS J. FREEMAN, 

‘* ROBERT MCFARLAND, 
“ J. L. T. SNEED, 


CHANCERY PRACTICE—ASSIGNEE PFNDENTE LITE.—Ap 
assignee, pendente lite, of the whole of the complainants’ 
claim in suit, is not a necessary party, and no notice of the 
assignment need be taken by the chancery court or the 
parties. Citing Story’s Eq. Pl., § 156. Opionion by DEAD- 
ERICK,.C. J.— Wills v. Whitmore. 

APPEAL — CHANCERY PRACTICE. — The appeal of a part 
of the defendants in a chancery cause does not bring up 
the cause as to other defendants, whose interests are 
distinct. Citing and following Young v. Young, (MS.), 
April term, 1874. Opinion by MCFARLAND, J.—WNelson v. 
Trigg. 

ADMINISTRATION—SITUS OF PERSONALTY.—An executor 
or administrator acquires, by his qualification in Tennessee, 
no right to personalty situated in another state; and if he 
bring such assets into Tennessee, his sureties there are not 
liable therefor. Opinion by MCFARLAND, J.— Nelson v. 
Trigg. 

REBELLION—BELLIGERENT RIGHTS—VOID CONTRACT.— 
A contract made July 5, 1864, between R., a citizen of Mis- 
souri, and T., a citizen of Louisiana, for the sale of cotton 
by T. to R., was null and void by reason of the war then 
flagrant; and a mortgage given t y by T. 
to R., to secure the delivery of the cotton, or the wo He Ra 
of the er paid therefor, is also void. Opinion by Mc- 
FARLAND, J.—Ruby v. Trigg. 

ADMINISTRATION—REAL ASSETS—DOWER—DESCENT.— 
1. The widow of an heir or devisee of realty can not have 
dower in such realty, where the creditors of the ancestor 
have instituted proceedings against it, as assets, before the 
death of the heir. The filing of a bill to reach lands as as- 
sets for the payment of debts makes them such assets. 
2. Semble, that until the debts of the ancestor are in fact 
paid, the heir or devisee of the realty does not so far be- 
come owner thereof as to give his widow dower therein. 
Opinion by MCFARLAND, J.—WNelson v. Trigg. 

MUNICIPAL TAXES— RECOVERY OF, WHEN ILLEGALLY 
EXACTED — CONFLICT OF JURISDICTION.—1. Municipal 
taxes, illegally exacted, may be recovered back by the tax- 
payer, if the municipal corporation acknowledged the same 
as a debt for which it is liable. 2, But the tax-payer will 
not, by the state courts, be allowed to set off such debt 
against a renewed assessment for the same tax, ordered to 
be collected in cash by the corporation, by a mandamus 
from the United States Circuit Court, even though the cor- 
poration be insolvent. Opinion by DEADERICK, C. J.— 
Lea v. City of Memphis. 

DECEIT—BANK—CASHIER.—1. The essence of the liabil- 
ity of the defendant, in an action of deceit by representa- 
tions as to the solvency of another, by reli on which 
the plaintiff was injured, is the purpose to influence the 
action of the latter by such representations, regardless of 
their truth. 2. It 1s jquestionable, if it would be the duty 
of the defandant to notify the plaintiff in case of a change 
in circumstances as to the third party’s solvency, where all 
reside in the same town or city. 3. A bank is not liable for 
the act of its cashier in making such representations, un- 
less it has authorized him to do such acts. Citing Barwick v- 
Eng. Joint Stock Co.,2 Law Rep. 265; Swift v. Jewsbury, 
Law Rep. (1874) 314. Opinion by FREEMAN, J.—Horrigan v- 
First National Bank of Memphis. 


Justices. 














